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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CAPITOL INTERNATIONAL ATRWAYS,. INC. 5 


Petitioner, : 


v. 
CIVIL AERONAUTICS BOARD, 


Respondent. 


PREHEARING CONFERENCE STIPULATION 

Subject to the Court's approval, the parties hereby Btindiate and 
agree as follows with respect to the issues and the procedures for the 
filing of the briefs and the joint appendix herein: 

I 
Issues 

Following evidentiary hearings, a Civil Aeronautics board examiner 
found that in connection with a transatlantic charter which petitioner had 
contracted to operate, money paid by the chartering aries to a 
travel agent who did not pay petitioner the remainder of the full charter 
price should be treated as payments to petitioner, and that by mores of 
petitioner's subsequent collection of the deficit directly from the char- 
tering participants, petitioner had collected a greater compensation for 
air transportation than the fares specified in its tariffs in violation of 
Section 403(b) of the Federal Aviation Act. He also found that ‘petitioner 
had violated various sections of the Board's transatlantic charter regula- 
tions relating to documentation. The examiner issued an order directing 
petitioner to cease and desist from violating the sections of the statute 


and regulations involved. The Board denied petitioner's petition for 
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discretionary review, as a result of which the examiner's order became ef- 


fective as the order of the Board. 

The issues are: 

1. Whether the refusal by the Board to review the Initial Decision 
was legally arbitrary and capricious, an abuse of discretion, or in viola- 
tion of the standards adopted by the Board in Section 302.28(a)(2) of its 
Procedural Regulations [14 C.F.R. 302.28(a)(2)]. 

2. Whether the conclusion that petitioner had violated the Act and 
regulations is based upon legally sufficient findings and whether such 
findings are supported by substantial evidence. 

3. Whether payments by the chartering organization to a travel agent 
in circumstances here involved were properly treated as payments to peti- 
tioner. 

4. Whether the imposition of the cease and desist order under the 
circumstances involved was within the power and jurisdiction of the Board, 
consistent with the constitutional and statutory rights, powers, privileges 
and immmity of petitioner, an abuse of discretion, legally arbitrary and 
capricious, or consistent with due process. 

5. Whether the cease and desist order is invalid by reason of the 
scope and breadth of its terms and whether this issue is open for review by 


the Court. 


Ir 
Procedures with Respect to Printing 
of the Joint Appendix, and Use of 
Unprinted Portions of the Record 
The joint appendix shall contain the materials required to be printed 
by the Rules of the Court, the materials designated by the parties as here- 


inafter provided, this stipulation, and the order of the Court approving 
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the stipulation. At the time each party serves its brief, it shail also 
serve its designation of the portions of the certified transcript of record 
to be reproduced in the joint appendix. As soon as all such designations 
have been made, the petitioner, subject to Rule 16(a), shall cause the 

joint appendix to be printed, and shall file it within 10 days artes the 

due date for the reply brief. Board counsel my release the certified trans- 
cript of record to any printer in the District of Columbia selected by 


petitioner to print the joint appendix. 


All briefs shall cite the record by referring to page numbers in the 


certified transcript of record in the Form (aes AY) In the joint appen- 
dix, the record page number shall appear at the place where the material 
from each new record page begins, and a running head showing the record page 
with which each left-hand joint appendix page begins, or the right-hand 
joint appendix page ends, shall appear at the outer top corner of such page. 
(The usual consecutive numbering of joint appendix pages shall appear at 
the top center of each such page.) | 

Any party, in brief or on oral argument, may refer to end rely upon 
any portion of the original transcript of record herein which has not been 
reproduced, to the extent that such portion may be material to the stipulated 
issues. Any such portions of the record thus referred to will be reproduced 


in a supplemental joint appendix if the Court so requires. 


/s/ Theodore I. Seamon| 
$$ 
THEODORE I. SEAMON | 
Attorney for Petitioner 


Warren L. Sharfman: 
Associate General Counsel 
Litigation and Legislation 
Civil Aeronautics Board 
Dated: July 20, 1967 Attorney for Respondent 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,062 September Term, 1966 


Capitol International Airways, Inc., 
Petitioner, 
v. 
Civil Aeronautics Board, 


Respondent. 


Before: Bazelon, Chief Judge, 
in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submitted 


their stipulation pursuant to Rule 38(k) of the General Rules of this Court, 


and the stipulation having been considered, the stipulation is approved, 
and it is 

ORDERED that the stipulation shall control further proceedings in 
this case unless modified by further order of this court, and that the 


stipulation and this order shall be printed in the joint appendix herein. 
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BEFORE THE RECEIVED 
' DOCKET SECTION 
CIVIL AERONAUTICS BOARD § JUL 30 2:19 PM'65 
CIVIL AERONAUTICS 
WASHINGTON, D. C. BOARD 


CAPITOL ATRWAYS, INC. 


Respondent, Docket 16370 | 


Enforcement Proceeding 


PETITION FOR ENFORCEMENT 

In the. opinion of the undersigned, Director of the Bureau of Enforce- 
ment, there are reasonable grounds to believe that certain provisions of 
the Federal Aviation Act of 1958, as amended, and the requirements there= 
under have been and are being violated by the above-named respondent as 
alleged in the attached Complaint, verified by Eric J. Byrne , an Enforce- 
ment Attorney of the Board, and that formal investigation by the Board of 
the alleged violations is in the public interest. 3 

Therefore, this Petition for Enforcement is docketed under the pro- 
visions of Rule 206 of the Rules of Practice in Economic Porceedings » and 
an enforcement proceeding thereby is instituted, so that the Boara may de- 
termine whether any violations have been or are being committed as alleged 
in said complaint, and whether the relief requested therein should be 
granted. 

Answer to the complaint is required by Rule 207 to be filed within 
fifteen (15) days after date of service of this petition. ! 

/s/ Robert Burstein 


pera Rare een Se 
Robert Burstein, Director 
Bureau of Enforcement; 


Docketed: July 30, 1965 


AG = 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


CAPITOL ATRWAYS, INC. 
Respondent, 


Enforcement Proceeding 


The undersigned Enforcement Attorney makes this complaint against 
Capitol Airways, Inc. (Capitol), pursuant to the provisions of the Rules 
of Practice in Economic Proceedings of the Civil Aeronautics Board (Board) 
and, on information and belief, based upon informal investigation by 
members of the staff of the Board, alleges the following: 

1. Capitol was at all times mentioned herein, and now is, a corpora- 
tion duly organized and existing under the laws of the State of Tennessee, 


with its principal offices located at Berry Field, Nashville, Tennessee. 


2. Capitol was at all times mentioned herein, and now is, a supple- 


mental air carrier authorized by the Board to perform charter trips in 
air transportation. 

3. Nelson Group Travel Corporation (Nelson) is a corporation which 
was duly organized under the laws of the State of New York in May 1965. 
At the times mentioned herein prior to May.1965, Nelson was an individual 
proprietorship doing business under the name "Nelson Travel Service." At 
all times mentioned herein, the offices of Nelson were located at 81 Centre 


Avenue, New Rochelle, New York. 


=7 4 
{tr. 3] 


4. Michael A. Friedman (Friedman) has been President end. majority 
stockholder of Nelson since its incorporation. Prior to that time 3 
Friedman was President and sole proprietor of Nelson. | 

5. On November 6, 1964, Capitol executed an aircraft charter agree- 
ment with the New York State Teachers Study Group (NYSTSG) for the opera- 
tion of a charter from New York to Rome (via Paris) on July 1, 1965 > with 
return from Paris on September 3, 1965. 

6. On November 6, 1964, Capitol executed a charter agency agreement 
with Nelson, thereby appointing Nelson agent to solicit and develop air- 
craft charter traffic for the NYSTSG charter. Friedman signed the agree- 


ment on behalf of Nelson, and Nelson, as agent, was to receive a 5% com- 


| 
mission of the base tariff charges from Capitol for soliciting and developing 


the traffic carried. 

7. The chartering organization collected from individual charter 
participants monies covering the entire cost of the charter trip, as set 
forth in Capitol's currently effective tariff. The total charter price 
was $52,331.00. The funds collected were transmitted by the chartering 
organization either directly to Capitol, or to Nelson (Friedman) for trans- 
mittal to Capitol. Nelson (Friedman) received these funds from the 
chartering organization with the knowledge and consent of capitol, and in 
the capacity of agent for Capitol. : 

8. Part of the funds received by Nelson (Friedman), as agent for 
Capitol, from the chartering organization, namely, $16,864.80, wes not 
transmitted by him to Capitol prior to the operation of the flight > and 


has not been transmitted to date. 
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9. Although the chartering organization had by May 1, 1965, trans- 
mitted to Capitol or its agent, Nelson (Friedman), an amount covering the 
full cost of the charter, as set forth in Capitol's currently effective 
tariff, Capitol, prior to operation of the charter, collected an addi- 
tional $92.50 from each charter participant, to cover the amount which 
Nelson (Friedman) had received from the chartering organization and had 
not transmitted to Capitol. 

10. On July 1, 1965, Capitol operated the NYSTSG charter. 

11. Capitol did not obtain prior to flight either Section A or 
Section B of Part II of the Statement of Supporting Information, as re- 
quired by section 295.12 of the Board's Economic Regulations, or Capitol 
did not retain these documents, as required by section 249.10 of the 
Economic Regulations. 

12. The chartering organization did not submit, prior to flight, a 
certified passenger manifest, as required by section 295.35 of the Board's 
Economic Regulations, or Capitol did not retain this manifest as required 
by section 249.10 of the Economic Regulations. 

13. By reason of the acts described in paragraph 9, Capitol charged, 
demanded, collected, and received a greater compensation for air trans- 
portation than the rates, fares, and charges specified in its currently 
effective tariffs, in violation of section 403(b) of the Federal Aviation 
Act of 1958, as amended (Act). 


14. By reason of the acts described in paragraph 11, Capitol vio- 


lated section 295.12 and/or section 249.10 of the Economic Regulations. 
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15. By reason of the acts described in paragraph 12, Capitol vio- 
lated section 295.35 and/or section 249.10 of the Economic Regulations. 
WHEREFORE, the undersigned Enforcement Attorney respectfully prays 


the Board: 


1. Order Capitol to cease and desist from violating sections 249.10, 


295.12, and 295.35 of the Board's Economic Regulations; 
2. Order Capitol to cease and desist from violating section 4.03(b) 
of the Act; and 
3. Grant such other and further relief as the Board may deen proper. 
/s/ Eric J. Byrne 


Eric J. Byrne 
Enforcement Attorney 


Washington, D. C. 
July 30, 1965 
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VERIFICATION 
CITY OF WASHINGTON ) 
) ss 
DISTRICT OF COLUMBIA) 
Eric J. Byrne, being first duly sworn on oath, deposes and says 
that he is an Enforcement Attorney of the Civil Aeronautics Board, that 
he has read the foregoing complaint and kmows the contents thereof, and 


that the matters and things stated are true of his own knowledge » except 
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such matters and things therein stated upon information and belief, and 


as to such matters, he believes them to be true. 


/s/ Eric J. Byrne 


Eric J. Byrne 
Enforcement Attorney 


Subscribed and sworn to before me 
this 30th day of July, 1965 


/s/ Phyllis T. Kaylor 


Phyllis T. Kaylor 
Notary Public, D.C. 


My Commission Expires November 30, 1967. 


[SEAL] 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the attached Complaint 
and Petition for Enforcement upon the Respondent in this proceeding by 


mailing to it a copy of said Complaint and Petition for Enforcement in 


& properly addressed, franked envelope, certified mail. 


/s/ Eric J. Byrne 


Eric J. Byrne 
Enforcement Attorney 


- Washington, D.C. 
July 30, 1965 
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Law Offices 
SEAMON AND SULLIVAN 
Woodward Building 
Washington, D.C. 20005 
August 10, 1965 
Honorable Francis W. Brown 
Chief Examiner 
Civil Aeronautics Board 
Washington, D.C. 20428 


Re: Capitol Airways, Inc. - Enforcement 
Proceeding, Docket 16370 


Dear Mr. Brown: 

On July 30, 1965 the Director, Bureau of Enforcement, docketed a 
petition for enforcement against Capitol Airways, Inc., respondent, in the 
proceeding as above captioned. Answer to the aforesaid complaint is due 
under the rules to be filed on August 16, 1965. It is the EDO of this 
letter to request that the time for filing answer be extended to | 
September 7, 1965. This will further confirm that I have discussed the 
question of this postponement with the Director, Bureau of Enforcement, and 
he has authorized me to advise you that for the reasons hereinafter set 
forth, among others discussed with him, the Bureau of Enforcement ‘has no 


objection to the requested postponement. 


This office has been engaged for a number of weeks in two very ex- 


tensive hearings, the United States-Caribbean-South America Investigation 


and the Reopened Transatlantic Charter Investigation, which have occupied 
well-nigh the full time of myself and associates. One of the hearings con= 


cluded today and the other is still in process as of this writing. 
There has been no opportunity for the undersigned, who will person- 
ally handle this matter as Washington counsel for the company, to confer 


with company officials with respect to the matter nor to confer with 
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New York. local counsel for the respondent, who is familiar with the under- 
lying circumstances. There are certain collateral problems which must be 
reviewed carefully before final determination with respect to the company's 


position and answer can be made. 


(fr. 8] 


Examiner Brown August 10, 1965 
In addition, I will be out of the country for two weeks beginning on 
or about August 16. 
For the foregoing reasons the extension of time for answer to 
September 7 is respectfully requested and, as above noted, without oppo- 
sition from the Burean of Enforcement. 


Very truly yours, 


/s/ Theodore I. Seamon 


Theodore I. Seamon 
Attorney for 
Capitol Airways, Inc. 


cc: Director, Bureau of Enforcement 


(Tr. 9] 


CIVIL AERONAUTICS BOARD 
Washington, D.C. In Reply Refer To: 
20428 B-100 
August 11, 1965 
Mr. Theodore I. Seamon 
Attorney for Cepitol 
Airways, Inc. 

Seamon and Sullivan 

Woodward Building 

Washington, D. C. 20005 


Dear Mr. Seamon: 


Capitol Airways, Inc. 
Docket 16370 


In accordance with your request of August 10, 1965, the time for 


filing Answer of Capitol Airways, Inc., to the complaint of the Bureau of 
Enforcement in Docket 16370 is extended from August:16, 1965, to | 
September 7, 1965. 
Very truly yours, 
/s/ Francis W. Brown 
Francis W. Brown 
Chief Examiner 


[Tr. 10] 


BEFORE THE 


CIVIL AERONAUTICS BOARD RECEIVED > 


DOCKET SECTION 
WASHINGTON, D. C. SEP 7 3:51 PM'65 


CIVIL AERONAUTICS 
BOARD 

CAPITOL ATRWAYS, INC. 

Respondent, Docket 16370 


Enforcement Proceeding 
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ANSWER OF 
CAPITOL ATRWAYS, INC. 
COMMUNICATIONS with respect to this Answer should be addressed to: 


SEAMON. AND .SULLIVAN 
700 Woodward Building 
Washington, D.C. 20005 
Attorneys for Capitol Airways, Inc. 
JESSE F. STALLINGS 
President, 
Capitol Airways, Inc. 
Berry Field 
Nashville, ‘Tennessee 


September 7, 1965 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


CAPITOL AIRWAYS, INC. 
Respondent, Docket 16370 


Enforcement Proceeding 


ANSWER OF 
CAPITOL ATRWAYS, INC. 
Comes now Capitol Airways, Inc. (hereinafter sometimes called 
"Respondent" or Capitol"), through counsel, and for this, its answer to 
the above-captioned complaint, respectfully represents and alleges as 


follows: 


1. Respondent admits allegations contained in paragraphs 1 and 2 of 
1 


the complaint. 

2. Respondent does not have in its possession complete knowledge of 
all of the details alleged in paragraphs 3 and 4 but believes the information 
therein set forth to be true. 

3- Respondent admits the allegation of paragraph 5. 

4. With respect to paragraph 6, Capitol admits that on November 6, 
1964, it executed a charter agency arrangement with Nelson Group Travel 
Corporation (Nelson); that said agreement was signed on behalf of Nelson by 
its President, Michael A. Friedman (Friedman); and that Nelson, as agent, 
was to receive a 5% commission of the base tariff charges. However, 
Respondent denies that Nelson was appointed agent "to solicit and develop 


aircraft charter traffic for the NYSISG charter"; and that Nelson as agent 


Sasi x parent 


was to receive the aforesaid commission "for soliciting, and developing the 


traffic carried". Said language was. contained in the standard form of 


printed agency agreement executed between the Respondent herein and said 


, 1/ Save as otherwise indicated, all references to numbered paragrophs refer 
to paragraphs as numbered in the complaint. i 


alleged agent. In fact, Mrs. Friedman, the wife of Friedman, and a member 
and President of NYSTSG, had prior thereto developed and brought about the : 
creation of the NYSTISG, which organization, to. the best of Cepitol's under=" 
standing, information and belief was developed and controlled by Mrs. 
Friedman. The organization employed Nelson to obtain the services of a 
carrier or carriers which would have aircraft available for the srattic 
generated into charter groups by Mrs. Friedman from within the organization, 
with the assistance of Nelson. Nelson was in fact agent for NYSISG. : 

5. With respect to paragraph 7, Capitol admits the allegation. that 
the charter price was $52,331.00. Capitol is without direct kmowledge, but 
can only assume the truth of the allegation, that the chartering ‘organize- 
tion collected from individual charter participants monies covering the 
entire cost of the charter trip. Capitol is without knowledge as to ‘the ex- 
tent to which, if at all, the funds collected were transmitted by the 
chartering organization to Nelson. Capitol did receive a total of $35,466.20 
applicable to the aforesaid charter price of $52,331.00. Of the total amount 
received in partial payment, the amount of $25,000.00 was represented by. 
check made out by and in the name of NYSTSG payable to Capitol. Respondent 
admits that Nelson was its agent, but only in a limited sense for the flight 


in question; and further avers that Nelson also acted as agent. for NYSTSG 
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and was therefore agent acting in a dual capacity for the Respondent and the 
chartering organization. To whatever extent funds were paid by NYSTSG ‘to 
and in the name of Nelson, and so accepted by Nelson, the capacity of Nelson 
was that of agent for NYSISG, the chartering organization, which was at all 
times on notice by the charter contract that all checks should be made pay- 
able to Capitol Airways, Inc. Respondent further avers that Nelson only 
acted for Respondent in a limited capacity, as aforesaid, in accordance with 
the Board's regulations and to. insure submission of supporting information 
and necessary documentation; but that said Nelson was not so authorized as 


to bind or act for Respondent in any other way. 


6. With respect to paragraph 8, Respondent admits that Neison, as 


agent for the chartering organization, did not transmit to Respondent 
(fr. 13] 


$16,864.80, the balance of the charter price, and has not transmitted same 
to date. Respondent neither admits nor denies, but is without direct 
knowledge as to whether Nelson in fact received all or any part of said funds 
from the chartering organization. 

T- With respect to paragraph 9, Respondent neither admits nor denies, 
but is without knowledge or information concerning the allegations that 
Nelson had received the balance of the amount covering the full cost of the 
charter. Respondent admits that Capitol, -prior to the operation of the 
charter, collected an additional $92.50 from each charter participant to 
cover the full cost of the charter as set forth in Capitol's currently ef- 
fective tariff andias required by the terms and conditions of its certificate, 
but is without knowledge and therefore neither admits nor denies that Nelson 
had in fact received such balance from the chartering organization. 


8. Capitol admits paragraph 10. 
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9. With respect to paragraph 11, ‘Respondent avers that prior to the 
charter flight of July 1,.1965, Friedman, President of Nelson, was, .on.in- 
formation and belief, arrested for unlawful conduct involving a check-and 
financial transaction not in connection with the subject charter ‘flight; and 
that prior thereto Friedman had absented himself from his place of business. 
Respondent exercised due diligence in its efforts to obtain the required sup- 
porting information. Respondent was precluded from so doing because of the 
absence of Friedman and the failure of Nelson to comply with the ‘terms of the 
agreement and the requirements of the Board, constituting circumstances 
beyond Respondent's control, and which. it could not reasonably have foreseen. 

10. Respondent denies the allegation. of paragraph 12, in thet Capitol 
did obtain and retain the passenger manifest as required vy Section 295 35 
and Section 249.10 of the Economic Regulations. , 

11. Capitol denies the allegations contained in paragraphs 23, -14 
and 15. | 
FIRST AFFIRMATIVE DEFENSE 
12. Prior to the flight date, Respondent became aware of ‘the cir- 


cumstances involving Nelson (Friedman) (see Paragraph 8, supra) and that it 
(Tr. 14] 


could not be assured of the payment of the balance of the charter price as 
per Respondent's tariff prior to the performance of the July 1 charter flight 
for the NYSTSG. | 

13. Immediately thereafter, and prior to the charter date of July 1, 
1965, Respondent called a meeting of the participating members of said pro- 
posed charter flight of July 1, and informed them of the nonpayment of the 
balance of the charter price; that since it then appeared that the payment 


of the charter price, as per Respondent's tariff, could not be collected 
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prior to the commencement. of transportation as required by its certificate 
terms, Respondent was faced with the problem that the operation of said 
charter, having collected less than the tariff rate, would constitute a 
tariff violation and violation of the terms of its certificate > that 
Respondent was desirous of operating the charter but also of complying with 
all requirements of law, including the tariff, certificate and regulatory 
requirements, but that it was hesitant to operate the charter, having knowl- 
edge that the balance of its tariff would not be collected, which would be 
construed to be a discount or reduction.in rate and thus violative of Sec- 
tion 403 of the Act and of the terms of its certificate 3 that under the cir- 
cumstances Respondent was then considering the cancellation of the July 1 
flight and the return to the participants of the monies theretofore trans- 
mitted to Respondent by and on behalf of the NYSTSG. ‘The participating 
members of said charter group then present at the meeting requested that 
Respondent not cancel said charter flight and return to the participants the 
monies theretofore received by Respondent on account of said proposed flight. 
To the contrary, said participating members of the proposed charter flight 
requested they be given an opportunity to make payment of the balance of 
said charter price in view of their plans and commitments » end said members 
indicated that they would on their behalf proceed against Nelson (Friedman) 
to recover such funds to the extent same had been paid to and in the name 
of Nelson (Friedman) . 

14. At the instance and special request of said participating mem- 


bers, Respondent did agree to and did thereupon receive from said members of 
(fr. 15] 


the group the balance of the charter price on a pro rata basis, and Respond- 


ent did then operate said July-1,-1965, charter. 
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SECOND AFFIRMATIVE DEFENSE 


15. Respondent repeats and reiterates the allegations contained in 


answering paragraphs marked 12 to 14, inclusive, with the same force -and.ef- 


fect as if same were fully set forth at length herein. 

16. Upon discovery of the disappearence of Friedman and in light of 
the nonpayment of the balance of Respondent's charter price prior to Jjuly-1, 
1965, Capitol consulted with its New York counsel in order to determine its 
legal position with respect to the non-receipt of the full charter price for 
the said charter flight of July.1, 1965. The questions of asend fact.were 
considered by Respondent's New York counsel who then advised Respondent that 
if the balance of the tariff rate were not collected, the operation of ‘the 
flight under such circumstances would constitute a tariff violation, a viola- 
tion of Section 403 of the-Act, and of the terms and conditions governing 
certificated transatlantic supplemental air transportation. Respondent was 
advised by said counsel that in view of the involved questions of lew and 
fact the safe course would be to cancel said charter flight of Jaly ist and 
to refund the monies previously received by it pro rata to the participating 
members. Respondent was also advised by its New York counsel that the facts 
and questions of law should be made known to the participating members of 
said charter group as quickly as possible and prior to July 1, the ‘scheduled 
date of departure of said charter trip so that said charter oe would 
have an opportunity, if possible, to make other arrangements. 

17. At the meeting held with the members of the charter — Re- 
spondent was specifically requested to conduct said charter ecipl and .that 
possible violation of the Regulations and Act be avoided by the peynent by 
the chartering members of the balance of the tariff for. such. charter*ictps 
and that said participating members wonld proceed against Nelson and/or 
Friedman for the funds alleged to have been paid by them. : 
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18. ‘In reliance upon the aforesaid representations, Respondent did 


accept the balance of said charter price from the participating members, .as 


(Tr. 16] 


per its tariff, and did thereafter operate said charter trip on July 1, 1965. 
In doing so, as aforesaid, Respondent relied upon the advice of its New York 
attorney and counsel in its belief that it was thereby meeting the transpor- 
tation requirements, complying with all regulations and provisions of law, 
and without violation of tariff provisions and certificate terms. 
THIRD AFFIRMATIVE DEFENSE 

19. Respondent repeats and reiterates the allegations contained in 

answering paragraphs marked 12 through 18, inclusive, with the same force and 


effect as if same were fully set forth at length herein. 


20. Prior to the July 1, 1965 flight, Respondent disclosed all of the 


facts and circumstances to representatives of the Civil Aeronautics Board and 
the Bureau of Enforcement, and the action to be taken by Respondent to avoid 
a tariff and certificate violation, and in all respects Respondent co- 
operated fully with the Board's representatives. 

21. Prior to the service of the enforcement complaint herein, Re- 
spondent was not aware that the Bureau of Enforcement might take a contrary 
view with respect to Respondent's actions, in reliance upon its New York 
counsel's legal opinion.in the matter. Respondent believes that the advice 
given by its New York counsel was correct, and its actions in accord there- 
with in all respects lawful. 

FOURTH. AFFIRMATIVE DEFENSE 

22. Respondent repeats and reiterates the allegations conteined in 

answering paragraphs marked 12 through 21, inclusive, with the same force and 


effect as if same were fully set forth at length herein. 
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23. Because of the time element and the involved questions of fact 
and law existing at the time, as hereinabove set forth, Respondent relied 
upon the legal opinion of its New York counsel in permitting payment ‘by: the 
participating members of ‘the balance of the charter price. in accordance with 
Respondent's tariff regulations and the terms of its certificate. 

24. Based upon the advice of its New York counsel it was ‘Respondent's 
conclusion that unless it received the full unpaid balance of its charter 


price, 


the operation of the flight would constitute a tariff and certificate wviola- 
tion since said funds had not been received by:Capitol either in fact or 
legal effect. | 

25- In view of all of the foregoing, the institution of this enforce= 
ment proceeding for the entry of a cease and desist order is unwarranted. 

26. This matter arising out of disputed questions of mixea fact and 
law, involving one. isolated flight, and-in the unusual circumstances 
existing, does not warrant the time and expense to the Board and Respondent 
of prosecution of an involved formal enforcement proceeding. ‘The relief 
sought in the nature of a cease and desist order is not warranted or neces- 
sary to insure the proper exercise of the Board's responsibilities and 
functions in the administration of the Federal Aviation: Act, or so insure 
compliance by Capitol with requirements applicable to its services. Capitol 
is prepared to consider on an informal basis with appropriate ‘representa- 


tives of the Board the circumstances and factors involved in this incident 


Tr. 17 -~ 2. 


and believes that through such informal conferences this matter can and 
should be satisfactorily resolved. 
Respectfully submitted, 
/s/ Theodore I. Seamon 
Theodore I. Seamon 


Attorney for 
Capitol Airways, Inc. 


[tTr. 18] 


VERIFICATION 
CITY OF WASHINGTON 


) 
) oss 
) 


DISTRICT OF COLUMBIA 
Theodore I. Seamon, being first duly sworn on oath, deposes and says 
that he is attorney: for Capitol Airways, Inc.; that he has read the fore- 
going Answer; and that with respect to all of the matters and things therein 
stated he believes them to be true upon information and belief. 
/s/ Theodore I. Seamon 

Theodore =. Seamon 

Attorney for 

Capitol Airways, Inc. 


Subscribed and sworn to before me 


this 3rd day of September, 1965. 
[SEAL] 


s/ Cora E. Hazes 
Notary Public, D.-C. 


My.Commission Expires 6-30-69. 
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CERTIFICATES OF: SERVICE 
I hereby certify that I have.this day served the attached. Answer 
upon the ‘Bureau :of Enforcement ' by mailing to .it.a copy:of said: Answer~in a 
properly: addressed envelope, postage ‘prepaid, certified mail. 
/s/ Theodore I. Seamon 
Theodore’ I.'Seamon 
Attorney. for 
Capitol Airways, Inc. 
Washington, D. C. 
September 7, 1965 
(tr. 19] 


UNITED STATES OF. AMERTCA 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


CAPITOL ATRWAYS, INC., ENFORCEMENT. PROCEEDING 
DOCKET 16370 


NOTICE OF ‘HEARING 
Notice is hereby given, pursuant to the provisions of the Federal 
Aviation Act of 1958, as amended, that hearing in the sbove-entitlea pro- 
ceeding is assigned to be held on April 12, 1966, at.10:00 a.m. (eae 


Standard Time) in Room 1027, Universal Building, Comecticut and Florida 


Avenues, N. W., Washington, D. C., before Examiner Barron Predricks. 


Dated at Washington, D.C., March 8, 1966. 


-[s// Francis We Brown 
Chief Exeminer 
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PROOF OF SERVICE 
I hereby certify that on (Tr. 20] 


March 10, 1966 
this Document was serve 


on parties listed below: Docket No. 16370 


POST OFFICE 


Capitol Airways, Inc. Henderson 
Mr. J. F. Stallings, Agent Aitchison 
Berry Field Meininger 
Nashville, Tennessee 37217 
Examiner: Fredricks Room-730 
REGULAR Byrne B-52 
Burstein B-50 
Mr. Harold Colvin, B-76, B-72 
Reservation Agent 
Division of Educational Travel Directorate of Transportation, DCS/SNL 
National Education Association 
1201 - 16th Street, N. W. 
Washington 6, D. C. 
Airborne Freight Corp. 
Mr. J. D. McPherson, Agent 
San Francisco International 
Airport 
San Francisco, California 94128 
Mr. Theodore I. Seamon 
700 Woodward Building 
15th & H Streets, N. W. 
Washington, D. C. 20005 


DOCKET SECTION 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


CAPTTOL ATRWAYS, -INC., ENFORCEMENT PROCEEDING 


DOCKET 16370 


NOTICE OF HEARING 
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Notice is hereby given, pursuant to the provisions of the Federal 
Aviation Act of 1958, as amended, that hearing in the above-entitled pro= 
ceeding is assigned to be held on April 12, 1966, at.10:00 a.m. (eastern 
Standard Time) in, Room 1027, Universal Building, Connecticut and Florida 
Avenues, N. W., Washington, D. C., before Examiner Barron Fredricks. 

Dated at Washington, D. C., March 8, 1966. 3 


/s/ Francis W. Brown 
Chief Examiner 


(tr. 22] 


CIVIL AERONAUTICS BOARD 
Washington, D. C. 20k28 In Reply. Refer To: B-52 
F-65-6 
March 11, 1966 

Mr. Barron: Fredricks 
Hearing Examiner 
Civil Aeronautics Board 
Washington, D.C. 20428 


Dear Mr. Fredricks: 


Re: .Capitol Airw: ‘Ince Enforcement 
Proceeding, Docket 16370 | 


I am the attormey assigned to the above case. Hearing has been set 


for April 12, 1966, at 10:00 a.m., in Room 1027, Universal Building, 
Washington, D. C. : 

The transactions which form the basis for the complaint occurred in 
New York City, and all witnesses who will appear for the Bureau. of Enforce- 


ment reside in or around New York City. It is requested, therefore, that 
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the hearing be reassigned to New York City on or about the date set forth 


above. 
Your attention is appreciated. 
Sincerely yours, 


Eric J. Byrne 
Enforcement Attorney 
Bureau of Enforcement 


(Tr. 23] 


UNITED STATES OF AMERTCA 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


CAPITOL ATRWAYS, INC., ENFORCEMENT PROCEEDING 


DOCKET 16370 


NOTICE OF CHANGE IN PLACE OF HEARING 

Notice is hereby given, pursuant to the provisions of the Federal 
Aviation Act of 1958, as amended, that public hearing in the above-entitled 
proceeding previously assigned to be held in Washington, D.C. on 
April 12, 1966, is hereby. reassigned and will now be held before the under- 
signed on April 12, 1966, at 10 a.m. (easterm standard time) in Conference 
Room "B”, 30 Church Street, New York, N. Y. 

Dated at Washington, D. C., March 15, 1966. 

/s/ Barron Fredricks 


Barron Fredricks 
Hearing Examiner 


PROOF OF SERVICE 

I hereby certify that on 
March 17, 1966 

this Document was served 


on ties listed below: 
[s/ Judy Mitchell 3a 
Service & Ma: 


Clerk NOTICE OF CHANGE IN: PLACE OF HEARING | 


CERTIFIED 


Capitol Airways, Ince 

Mr. J. F. Stallings, Agent 
Berry Field 

Nashville, ‘Tennessee 37217 


REGULAR 


Mr. Harold Colvin, 

Reservation Agent 

Division. of Educational Travel 
National Education Association 
1201 - 16th Street, N. W. 
Washington 6, D.C. 


Airborne Freight Corp. 

Mr. J. D. McPherson, Agent 

San’ Francisco International 
Airport ; 

‘San Franéisco, California 94128 


Mr. Theodore I. Seamon 
700 Woodward Building 

15th & H Streets, N. W. 
Washington, ‘D. -C. 20005 


DOCKET SECTION 


Docket No. 16370 


POST:0) 


Workman 


Aitchison 
Meininger 


‘Examiner: ‘Fredricks Room-730 


Byrne B-52 
Burstein B-50 
B-76, B-72 


Directorate of Transportation, DCS/SNL 
Headquarters, USAF 
Washington 25, D. C. 


Alderson Reporting Company 


NOTICE OF CHANGE’ IN PLACE OF HEARING 
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Notice is hereby given, pursuant.to the provisions of the Federal 
Aviation. Act of 1958, as amended, that public hearing in the above-entitled 
proceeding previously assigned to be held in Washington, D. C. on 
April 12, 1966, is hereby reassigned and will now be held before the under- 
signed on April 12, 1966, at 10 a.m. (eastern standard time) in Conference 
Room "B”, 30 Church Street, New York, N. Y. 

Dated at Washington, D. C., March 15, 1966. 

/s/ Barron Fredricks 


Barron Fredricks 
Hearing Examiner 


(Tr. 26] 


CIVIL AERONAUTICS BOARD 
Washington, D. C. 20428 In Reply Refer To: 
F-65-6 
Mr. Barron Fredricks 
Hearing Examiner 
Civil Aeronautics Board 
Washington, D.C. 


Dear Mr. Fredricks: 


Re: Capitol Airways, Inc., Enforcement 
Proceeding, Docket 16310 


For serious reasons of health, it would be extremely inconvenient for 


one of the Bureau's principal witnesses to give testimony during the week of 
April 10, 1966. I am, therefore, requesting that the hearing be reset for 


April 19, 1966, in New York City. 
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Mr. Theodore Seamon, attorney for Capitol Airways, orally. informed me 
that he has no objection to this postponement. 
Sincerely yours, 


Eric J. Byrne 
Enforcement Attormey 
Bureau of Enforcement 


ec: Theodore I. Seamon, Esq. 
(tr. 27] 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


CAPITOL AIRWAYS, INC., ENFORCEMENT PROCEEDING 


DOCKET 16370 


NOTICE OF POSTPONEMENT OF HEARING 
Notice is hereby given, pursuant to the provisions of the Federal 
Aviation Act of 1958, as amended, that the hearing in the above-entitlea 
proceeding previously assigned to be held on April 12, 1966, is postponed 
to begin on April 19, 1966, at 10 a.m. (eastern standard time), in 
Conference Room "B", 30 Church Street, New York, N. Y. | 
Dated at Washington, D. C., March 21, 1966. 
/s/ Barron Fredricks 


Barron Fredricks 
Hearing Examiner 
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PROOF OF SERVICE 
I hereby certify that on 
March 23, 1966 
this Document was served 
on parties listed below: 


[s/ Judy Mitchell Docket Noe 16370 


Service & Mail 
Clerk NOTICE OF POSTPONEMENT OF HEARTNG 


CERTIFIED POST OFFICE 


Capitol Airways, Inc. Workman 
Mr. J. F. Stallings, Agent Aitchison 
Berry Field Meininger 
Nashville, Tennessee 37217 
Examiner: Fredricks Room-730 
REGULAR Byrne B-52 
Burstein B-50 
Mr. Harold Colvin, Be76, B-72 
Reservation Agent 
Division of Educational Service Directorate of Transportation, Des /SNL 
National Education Association Headquarters, USAF 
1201 - 16th Street, N. W. Washington 25, D.C. 
Washington 6, D.C. 
Alderson Reporting Company 
Airborne Freight Corp. 
Mr. J. D. McPherson, Agent Dregge B-8 
San Francisco Int'l Airport BeT 
San Francisco, California 94128 Clifton 3-22 
Brown B-100 
Mr. Theodore I. Seamon B-71 
JOO Woodward Building B-10 
15th & HE Streets, N. W. Goldman B-30 
Washington, D.C. 20005 Be31 
G. Muzphy 5-37 
DOCKET SECTION Wrenn B-101 
Ruth 3-101 
German B-74 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


CAPTIOL ATRWAYS, INC., ENFORCEMENT PROCEEDING 


DOCKET 16370 
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Notice is hereby given, pursuant to the provisions of the Federal 
Aviation Act of 1958, as amended, that the hearing in the above-entitled 
proceeding previously assigned to be held on April 12, 1966, is postponed 
to begin on April 19, 1966, at.10 a.m. (eastern standard time’), in 
Conference Room "B", 30 Church Street, New York, N. Y. 

Dated at Washington, D. C., March 21, 1966. 

/s/ Barron Fredricks 


Barron Fredricks 
Hearing Examiner 


‘[fr- 30] 


CIVIL AERONAUTICS BOARD 


| 
Washington, D. C. 20428 In Reply Refer To: B=52 
F-65-6 
April 1, 1966 

Mr. Barron Fredricks 

Hearing Examiner 

Civil Aeronautics Board 

Washington, D.C. 20428 


Dear Mr. Fredricks: 


Re: Capitol Airways, Inc., Enforcement 
Proceeding, Docket 16370 | 


Pursuant to Rule 19(c) of the Board's Rules of Practice in Economic 


Proceedings, the undersigned Bureau Counsel requests the issuance of the 
attached subpoenas, duces tecum. ! 

The complaint in this proceeding alleges that Capitol Airvays, Inc. 
(Capitol) overcharged passengers on the July 1, 1965, flight which it 
operated for the New York State Teachers’ Study Group (NYSTSG), in violation 


of section 403(b) of the Federal. Aviation Act of 1958. Specifically, it is 
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alleged that NYSTSG collected from individual passengers amounts covering 
the entire cost of the charter; that the funds collected were transmitted 
by NYSTSG either directly to Capitol, or to Nelson Group Travel Corporation 
(Nelson) for transmittal to Capitol; that Nelson received these funds from 
NYSTSG in the capacity of agent for Capitol; that part of the funds received 
by Nelson were not transmitted to Capitol prior to the operation of the 
flight; and that Capitol collected an additional $92.50 from each passenger 
to cover the amount which Nelson had received from NYSTSG, but had not 
transmitted to Capitol. It is charged that Capitol committed a tariff 
violation by making this additional charge, since NYSISG had transmitted to 
Capitol or its agent, Nelson, an amount covering the full cost of the 
charter. 

Four of the attached subpoenas are addressed to passengers on the 
July 1, 1965, charter; one to Capitol Airways; one to Mrs. Sari Friedman, 
the president of NYSISG; and one to the District Attorney of Westchester 
County, New York, who presently has possession of the records of NYSTSG and 


Nelson. 


Mr. Barron Fredricks (2) 


Bureau Counsel submits that the requested documents will demonstrate 


(1) thet passengers made full payment on the July 1, 1965, charter to NYSTSG; 


(2) thet NYSTSG transmitted the money collected from passengers either to 
Capitol or Nelson; (3) that Nelson, in receiving these funds from NYSISG, 
acted as agent for Capitol; (4) that Nelson did not transmit to Capitol all 
the funds which it received from NYSTSG; (5) that Capitol collected an 


additional amount from each passenger to cover the amount not transmitted 
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by Nelson; and (6) that Capitol was responsible for the loss of the money 


by its agent, Nelson. 
Sincerely yours, 
Eric J. Byrne 
Enforcement Attorney 
Bureau.of Enforcement 


Enclosures 
(tr. 32] 


CIVIL AERONAUTICS BOARD 
Washington, D.C. 20428 
April 5, 1966 
Mr. George Berkowitz 
Counselor at Law 
Woolworth Building 
233 Broadway 
New York, N. Y. 10007 
Capitol Airways, Inc. 
Enforcement Proceeding 
Docket 16370 
Dear Mr. Berkowitz: 

Your letter of April 1, 1966, requesting a prehearing conference in 
the subject case and the Bureau of Enforcement letter of April 5, 1966, 
opposing that request have been considered by me. 

The Bureau's discussion of the several matters that you cite as 
lending themselves to settlement at a conference persuades me that a pre- 
hearing conference would contribute nothing to fair and expeditious disposi- 
tion of the case. On the adverse side, assignment of a conference would 
tend to delay the hearing now set for April 19th. 

The subject case is one that can appropriately go to hearing on. the 


issues drawn by the pleadings, as contemplated by Rule 211 of the Rules of 
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Practice in Economic Enforcement Proceedings. A prehearing conference 
would serve no useful purpose and I therefore deny your request for assign- 
ment of such a conference. 


Yours very truly, 


/s/ Barron Fredricks 


Barron Fredricks 
Hearing Examiner 


Copy. to each party 
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RECEIVED 
DOCKET SECTION 
APR 27 4:7 PM'66 
CIVIL AERONAUTICS BOARD 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
In the Matter of: 
CAPITOL ATRWAYS, INC., ENFORCEMENT 
PROCEEDING 
Docket No. 16370 
Place New York, New York 


Date April 19, 1966 


CSA REPORTING CORPORATION 
Official Reporters 
300 Seventh St., S. W. Washington, D.C. 


393-2320 


INDEX 
VOIR 
WITNESSES DIRECT CROSS REDIRECT RECROSS DIRE 


Sari Friedman 15 67 82 83 30 
91 


Michael S. Friedmn 93 


Daniel Anthony Mitchell,Jr. 158 
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BOE Exhibits 1 thru 25 7 
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(Tr. 35] 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


In the Matter of: 


CAPITOL AIRWAYS, INC., ENFORCEMENT : Docket No. 16370 
PROCEEDING 


Hearing Room B 
Fourteenth Floor 

30 Church Street 

New York, N. Y. 
Tuesday, April 19, 1966 


The above-entitled matter came on for hearing, 


pursuant to notice and notice of postponment, at 10:00 a.m. 
BEFORE: 

‘BARRON FREDRICKS, Hearing Examiner 
APPEARANCES ; 


ERIC J. BYRNE, ESC., and 

V. MICHAEL STRAUS, ESC., 

Civil Aeronautics Board, 

Washington, D.C. 

‘Appearing on behalf of the Bureau of Enforcement, 
Civil Aeronautics Board. 


GEORGE BERKOWITZ, ESC. 
233 Broadway 
New York, N. Y. 
-and~ 
MESSRS. SEAMON & SULLIVAN 
700 Woodward Building 
Washington, D.C. 
‘Appearing on behalf of the Capitol Airways, “nc. 
‘By GEORGE BERKOWITZ, ESQ., of Counsel. 
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APPEARANCES (Continued): 


FRANCIS N. POLLACK, ESQ. 

1l West 42nd Street 

New York, N. Y. 

Appearing on behalf of Teacher Members of 
NYSTSG (Travel Committee) 


- 38 - 
(tr. 37] 
PROCEEDINGS 
EXAMINER FREDRICKS: Let us come to order. 
The Civil Aeronautics Board has set this time 
and place for this hearing in the Capitol Airways enforcement 
proceeding, Docket 16370. | 
I know you have given your appearances to the 
reporter. I am going to ask you for my own information 
4f you will state them orally. 
First for the Bureau of Enforcement. 


MR. BYRNE: Eric J. Byrne. 


a 
mR. STRAUS: V. Micahel Straus. 


EXAMINER FREDRICKS: For Capitol? 

MR BERKOWITZ: Seamon & Sullivan, 700 Woodward 
Building, Washington, D. C., and George Berkowitz, 233 
Broadway, New York. 

EXAMINER FREDRICKS: Now if there is no 
preliminary matter, the Bureau my proceed. 

MR. BYRNE: Mr. Examiner, I would like to ask 
for a short recess at the beginning. 

I subpoenaed the records of Capitol Airways and 
I just looked at the records a few moments ago, and I think 
we need time to sort them out so they can be presented 
into evidence. 

EXAMINER FREDRICKS: Very well. How long a 


recess would you estimte? 
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MR. BYRNE: I would say 15 minutes. Would that 


be all right, Mr. Berkowitz? 
MR. BERKOWITZ: It's all right with me. 
EXAMINER FREDRICKS: You have it. We will be 
recessed for 15 minutes. . 

(Recess.) 

EXAMINER FREDRICKS: Let us come >to order. 

I understand there is one more appearance 
’ peing entered. 

MR. POLLACK: Yes, sir. I would like with your 
permissi-n tonote my apvearance for the record. 

My name is Francis N, Pollack, 13 Yest 42nd 
Street, New York, New York 10036. 

I represent the Travel Committee formed by the 
teacher members of the New York State Teachers’ study 
Group, and I would like permission to intervene here, 
should I deem at expedient or necessary. 

EXAMINER FREDRICKS: Well, Mr. Pollack, the 
Board's rules provide a means of intervening and I would 
have: to be convinced if I were to circumvent the rule. 

If occasion should arise, of course, you my 
raise the point and tell me what you think you need to 
do. 

MR. POLLACK: Right, and may I, if I deen: it 


expedient, likewise cross-examine any of the witnesses 


present? 


EXAMINER FREDRICKS: I ama little troubled with 


MR. BERKOWITZ: I would object to that, Mr. 
Examiner. I think that certainly would not mke for an 
orderly hearing and the cross-examination by a person who 
is not a party to the proceeding and not an intervenor I 
think would be highly improper. 

EXAMINER FREDRICKS: Do you have a yiew on that 
Mr. Byrne? 

MR. BYRNE: I would be inclined to object upon 
his cross-ezamining any witnesses, because I think his 
purposes are different than the purposes of the Bureau 
of Enforcement, and might involve a complaint in a civil 
court against possible parties in this proceeding. 

EXAMINER FREDRICKS: This is a narrow 
proceeding, Mr. Pollack. 

MR. POLLACK: I understand that. 

EXAMINER FREDRICKS: I think you appreciate 
that. There are only two parties. 

MR. POLLACK: I know that. 

EXAMINER FREDRICKS: The Bureau of Enforcement 
and the respondent, Canitol Airways, and I have a duty not 


to let itoverrun ite banks. 


MR. POLLACK: Well, my I have your permission then, 


< kL = 


(tr. 40] 


either during or subsequent to the conference or the | 
hearing this morning, to examine the documents? | 

I was granted such permission by the Bronx | 
District Attaney's office when the records were up there, 
but during the course of our examination, the CAB took 
many of the documents that were present, and now the 
Westchester County DA's office has many of the records 
because they are in the process of conducting the 
investigation now. 

EXAMINER FREDRICKS: The documents will become 
a part of the record. Now I am not in a position to make 
availablethe set that Mr. Byrne has given me because I 
don't know yet-- | 

MR. POLLACK: I understand. 

EXAMINER FREDRICKS: -- until they are offered 
and Mr. Berkowitz has had a chance to object, whether 
they are in or out of the record, and they aren't ay 
property -- | 

MR. POLLACK: I understand. 

EXAMINER FREDRICKS: --at this point. 3 

I wouldsay it would depend on your wrking out 
with counsel. | 


MR. POLLACK: Fine. 


EXAMINER FREDRICKS: As soon as documents are 


received in the record I would have no objection to your 


= koe 
[fr. 41] 
examining them. 

MR. POLLACK: I didn't mean before, sir. I meant 
afterwards. 

EXAMINER FREDRICKS: Subject to the proceeding 
going forward. I can hardly part from it against the 
possibility of having to refer back. 

MR. POLLACK: I certainly wouldn't want to 
violate any of the regulations of course. 

EXAMINER FREDRICKS: Well, Mr. Byrne, you may 
proceed. 

MR. BYRNE: Yes. 


Mr. Examiner, Mr. Berkowitz and myself have 


entered into a stipulation. We stipulate that these 


records here are records of Capitol Airways with respect 
to a flight for the New York State Teachers'Study Group 
on July 1, 1965. 

EXAMINER FREDRICKS: You are going to identify 
the records to which you stipulated? 

MR. BYRNE: Yes. I have these marked already 
BOE Exhibits 1 through 25. 

(BOE Exhibits 1 through 25 were marked for 

identification. ) 

EXAMINER FREDRICKS: Are those in the same 
sequence as the set that was given to me, so that we can 


be sure? 


a 
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MR. BYRNE: I think they are, roughly. They my 


not be exactly the same. | 
EXAMINER FREDRICKS: Well, I think we should 
have a correctly marked set for the duplicate docket. 
MR. BYRNE: Yes. | 
Well, the only document that is different, 
Mr. Examiner, is the passengermnifest. This is a 
different version of the passenger manifest than the 
copy that I gave to you. : 
All the other documents are exactly the same 
as I gave to you. 
EXAMINER FREDRICKS: The passenger manifest 
4s made up of a number of pages, is that right? ! 
MR. BYRNE: Yes, that's true. 
I believe there are seven pages. 
It might be helpful if we check the copies with 
the ontetnaier | 
EXAMINER FREDRICKS: I think that would be 
well. | 
What you had better do, Mr. Byrne, is to eS 
through these exhibits, describing them very briefly and 
giving them an exhibit number at the time. 
MR. BYRNE: Yes. 
All right. 


Mr. BERKOWITZ: Mr. Byrne, before you do that, you 


- hk - 
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have my set. Do you have acopy. -... “for me that I 
can follow you? 

MR. BYRNE: Yes. 

MR. BERKOWITZ: You see, Mr. Examiner, these 
are my copies and I have nothing to be guided by now. 

EXAMINER FREDRICKS: Yes. 

MR. BYRNE: BOE Exhibit 1 is a contract between 
Capitol Airways and the New York State Teachers' Study 


Group. 


BXAMINER FREDRICKS: That is the aircraft 


charter contract? 

MR. BYRNE: That's correct. 

BOE Exhibit 2 is an agency contract between 
Nelson Travel Service and Capitol Airways. 

BOE Exhibit 3 is a letter to Michael Friedman 
from Walt Schofield, dated November 9, 1964. 

BOE Exhibit 4 is a letter to Mr. Friedman 
from Daniel Mitchell, dated December 29, 1964. 

BOB Exhibit 5 is a letter to Mr. Friedman from 
Daniel Mitchell, dated January 4, 1965. 

BOE Exhibit 6 is a letter to Mr. Friedmn from 
Datel Mitchell, dated January 14, 1965. 

BOE Exhibit 7 is a letter to Mr. Friedman from 
Daniel Mitchell dated March 5, 1965. 


BOE Exhibit 8 is a letter to Mr. Friedman: 
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from Daniel Mitchell, dated March 31, 1965. 


BOE Exhibit 9 1s a letter to Mr. Friedman from 


Daniel Mitchell, dated April 30, 1965. 

MR. BERKOWITZ: Just a moment. 

EXAMINER FREDRICKS: Off the record. 

(Discussion off the record.) 

WR. BYRNE: BOE Exhibit 10 1s a letter to Mr. 
Friedman from Daniel Mitchell,dated May 11, 1965. 

BOE Exhibit 11 is a letter to Mr. Friedman from 
Daniel Mitchell, dated May 27, 1965. | 

‘EXAMINER FREDRICKS: Off the record a monent. 

(Discussion off the record.) 

MR. BYRNE: BOE 12 is a copy of a check, with 
the signature of Michael Friedmn, to Capitol Airways, 
which is stamped "Payment stopped.” : 

MR. BERKOWITZ: What is the amount of that 


MR. BYRNE: $20,932.40. | 

It also has a second attachment, BOE Exhibit 13, 
debit advice from the First National City Bank for $20,932.40. 

MR. POLLACK: What is the date of that check, Mr. 
Byrne? | : 

. BYRNE: The check marked BOE ees 2 is 

dated May 12, 1965. 

BOE Exhibit 14 is a letter from Daniel xitohel 
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to Mr. Friedman, dated June 10, 1965. 

BOE Exhibit 15 is a bank deposit slip dated 
January 11, 1965, First National City Bank. 

MR. BERKOWITZ: Excuse me. 

My copy is hard to read. Is that a total of 
ten thousand- -- 

MR. BYRNE: -- -six hundred and eighty dollars, 


BOE Exhibit 16 is a bank deposit slip for the 
First National City Bank, dated February 9, 1965. 

MR. POLLACK: The amount? 

MR. BERKOWITZ: Excuse me. My copy is completely 
illegible. 

If you would good enough to give me the items 
I could write them in. 

WR. BYRNE: Yes. 

The three deposits listed are for $1,044.75; 
the second one is $1,044.75; the third is for $5,185.20. 

MR. BERKOWITZ: The total is how much? 

MR. BYRNE: There is no total listed. 

MR. BERKOWITZ: Is there a bank stamp on it? 

BYRNE: Yes. 
MR. BERKNOWTZ: And the deposit date was-- 


MR. BERNE: February 9, 1965. 


BOE Exhibit 17 is a bank deposit slip dated 
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May 17, 1965, in the amount of $20,932.40. 
Where is a notation on this deposit slip,"stop 
payment.” 7 
MR. BERKOWITZ: You say what date there, Nr. 

Byrne? 

BYRNE: May 17, 1965. 

BERKOWITZ: 20,932.40? 

BYRNE: That is correct. 


BERKOWITZ: My copy has May 11, on it. The 


bank stamp-- 
MR. BYRNE: Well, the bank stamp says May 17th. 
MR. BERKOWITZ: Oh, I see.» : 
MR. BYRNE: That is the First National City 


BOE Exhibit 18 is a bank deposit slip on the 
First National City Bank for $25,000, dated June 9, 1965. 

Now BOE Exhibits 19 through 25 are a passenger 
mnifest for a flight of July 1, 1965. 

Mr. Zxaminer, I would like to offer these 
documents marked BOE Exhibits 1 through 25 into evidence. 

EXAMINER FREDRICKS: Let's identity the mntfest 
page by page, if you will, Mr. Byrne. 

MR. BYRNE: Oh, yes. 

EXAMINER FREDRICKS: BOE 19, is that the first 


page of the manifest? 
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MR. BYRNE: Well, the copy that you have, Mr. 
Examiner, is different from the original that I have. 
I believe it's a different version of the manifest, so 
I believe. I do not have a copy of that manifest. This 
is the first time I saw this. 
EXAMINER FREDRICKS: All right. 


Will you supply a photocopy for the duplicate 


MR. BYRNE: Yes. 

EXAMINER FREDRICKS: And transmit it to me so that 
it will gowith the set that I am retaining? 

MR. BYRNE: Yes, f will, Mr.Examiner. 

MR. BERKOWITZ: And will yau supply me with a 
copy of that? 

MR. BYRNE: Of course. 


EXAMINER FREDRICKS: And we will sidetrack this 


different version of the manifest-- 


MR. BYRNE: For the time. 

EXAMINER FREDRICKS: -- that's in the set I am 
holding. 

MR. BYRNE: Mr.Examiner, I again would like to 
offer these documents marked BOS Exhibits 1 through 25 into 
evidence. 

EXAMINER FREDRICKS: Yes, on the basis of the 


stipulation which has been stated. 
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Nr. Berkowits? | 

MR. BERKOWITZ: May I say this, thet I certainly 
have no objection that these are copies of the documents, 
but whether they are mterial or relevant becomes .another 


question. 


I would like to reserve on that at this time until 


the case progresses, to see what evidence is submited. 

So I would suggest that they either be marked 
for identification at this time and taken into evidence 
at the appropriate time, or else subject to connection. © 

EXAMINER FREDRICKS: Yes, I see no neabion about 

that. They are simply marked for identification at this time 
and, if you will renew the offerty the time you conelude 
your presentation, wecan then deal with admission of 
them into evidence. | 

MR. BYRNE: Yes, Mr.Examiner. | 

EXAMINER FREDRICKS: Mr. Byrne, I have in the 
set that was given in the three other photocopy sheets 
and I an not precisely sure how you would describe them, 
but I take it that for the present they are not to be 
identified. 

MR. BYRNE: That is correct. 

EXAMINER FREDRICKS: Yes, sir. 

MR. BYRNE: Mr.Examiner, at this time I would 
like to call Mrs. Sari Friedman to the stand. 
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EXAMINER FREDRICKS: Very well. 


Whereupon, 
SARI FRIEDMAN, 
was called as a witness, and having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Byrne: 
Q Mrs. Friedman, will you please state your full 
name and address for the record? 
A Sari Friedman, 2260 Bronx Park East, Bronx, 
New York. 
What is your present employment? 
I ama teacher for the New York City School 


I see. 
How long have you been a teacher? 

A Since March of 1957. 2 

Q I see. 
Were you ever connected with a gtoupealled the 

New York State Teachers’ Study Group? 
A Yes, I was. 

Did you hold any positions with this group? 


Yes. 


Q 
A 
Q What position was this? 
A 


Well, originally I was a member of just the Plight 


SES Tr. 50 
(fr. 50] 
Committee. When it beoame incorporated, I was president. 
Q How long were you president? During what : 
period were you president? 
A From approximately November 1964, beginning that 
time. | 


Q What were the mquiements for membership in this 


organization? . 

A The members were bona fide teachers in she Stave 
of New York, and throughout the State of New York, Limited 
to teachers in the state. : 

Q What type of activities did the study group 
engage in? | 

A Well, they exchanged information about otudy 
abroad. That's how it had originally been organized, even 
before I was connected with it, and where increments and 
differentials were available and then as an outgrowth of 
this flights were made available for mny of the teachers 
who were going over for study or for recreational purposes 
and so forth. | 

Q The New York Teachers' Study Group, you said 5 
chartered aircraft? 

A Yes, sir. 

Q Did you have any duties with respect to the 
chartering of these aircreft while you were president: 
and a member of the Plight Committee? | 
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A I didn't charter them directly, but I would with 
other people handling the paper work involved in collecting 
the money for these flights and so forth. 

Q I see. 

Did the study group charter any aircraft prior 
to the summer of 1965? 

A Yes, they had done it, I think beginning in either 
'61 or '62. 

I don't recall, because I wasn't active with tem 
at the time. 

Q I see. 

While you were active with them? 

A That I knew of, the summer of '63, ‘64 and for 
65. 

(a) I see. 

Row in the course of your duties as president of 
the study group-- 

A Um hm. 

Q -- did you hold out that certain charters would 
pe operated for the study group during the summer of 1965? 
A Yes. 


MR. BERKOWITZ: That's objected to, calling for 


the conclusion, did she hold out and so forth. It's leading. 


It calls for a conclusion. 


EXAMINER FREDRICKS: Well, it does seem to be 
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leading. 

Q Did you put out advertising, were you responsible 
for advertising in which it was stated that certain | 
flights would be operated during the summer of 1965? 

A There were-- 7 

MR. BERKOWITZ: Just a moment. I object to that 
on the ground that this question now calls for the content 
of advertising which is not in evidence and for the witness 
to describe this type of advertising. : 

I tink this is worse than the previous question. 
The best evidence would be the advertising. 

BXAMINER FREDRICKS: I suppose you would want to 
ask the witness what her activities were in the Flight 


Committee in this period. 


Q Well, did you collect money for certein ‘flights 


during the summer of 1965? 

A The study group. collect money, yes. 

Q Mow many flights did you collect money for, 
Mrs. Friedman? : 

A Approximtely five. 

Q On what dates did you state to these people who 
were pagng money for these flights that these flights were 
supposed to operate? | | 

MR. BERKOWITZ: That's objected to. There 4s no 
such proof that she ever made such statements to these people. 
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Counsel is assuming certain things in his 


question which are not in evidence. 


EXAMINER FREDRICKS: I think the form of the 
question is objectionable, Mr. Byrne. 

MR. BYRNE: Excuse me, Mr. Examiner. 

EXAMINER FREDRICKS: Yes. 

MR. BYRNE: I will try to obviate that objection. 

Mr. Examiner, I would like to have these two 
documents marked for identification, BOE Exhibits 26 and 
27. 

EXAMINER FREDRICKS: How are those identified, 
Mr. Byrne, what you asked to be marked? 

MR. BYRNE: These purport to be copies of 
material of the New York State Teachers' Study Group. 

EXAMINER FREDRICKS: They are so marked for 
identification. 

(BOE Exhibits 26 and 27 were marked for 

identification.) 

MR. BYRNE: Thank you. 

EXAMINER FREDRICKS: Each is a single page, is 
that right? 

MR. BYRNE: Yes. 

Q Mrs. Friedman, I ask you to look at this mterial. 

Do you recognize these as copies of  |§§ mterial put out 
‘by the New York State Teachers’ Study © Gruyp? 
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A Yes, I do. 
Q Would you please read into the record from 
Exhibit BOE 27-- : 

MR. BERKOWITZ: Just a moment. I object to 
reading into the record from a paper which is not evidence, 
which has just been marked for identification. : 

EXAMINER FREDRICKS: I think tints objection is 
one I have to sustain. | 

Q Were you responsible for putting out this 
material? | 

A Well,thegroup put it out, yes, upon inforsation 
supplied. | 

We didn't do the actual printing, if that's what 
you mean. It was printed for us. | 

Q Al right, Mrs. Priedmn. | 
Now you said that you collected money from 
persons for certain flights for the summer of 1965? 
A ‘The study group collected money, yes. __ 
Q Were you responsible for collecting money? 
A Well, 1¢ would come through, yes. | 
Yes. 
© How do passengers make payments for these flights? 
A Well, they were installment payments made out to 


the corporation, to the study group. 


Q Where did people send these payments to? | 
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A To Bronx Park East address, to the study group 
in care of the Bronx Park East address. 
Q Is that address your personal residence? 
A Yes. 
Q Did you keep a record of the payments made 
by persons for these flights? 
A Oh, yes, indeed. 
MR. BYRNE: Mr. Examiner, I have here what 
purports to be a cash receipts and disbursements book. I 


would like to have certain pages which are set aside 


here marked BOE Exhibits 28 through 55. 


EXAMINER FREDRICKS: The pages are so marked 
for identification. You have already marked them? 

MR. BYRNE: I have not marked the numbers on the 
pages as of this time. 

EXAMINER FREDRICKS: You kave not marked? 

MR. BYRNE: I have not marked. 

EXAMINER FREDRICKS: Yes. Well, I mean we will 
have to identify what we are mrking. 

MR. BYRNE: Do you wish me to recite each page? 

EXAMINER FREDRICKS: Well, if you could do it 
tersely by beginning and end or the range of dates. 

MR. BYRNE: Well, the first page, which would be 
BOE Exhibit 28, is marked number oneon the top. 


It contains a list of names, beginning with Edith 
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Oswald. 


I would have this page and the next succeedag 
pages-- there are eight pages-- marked for identification. 

EXAMINER PREDRICKS: Eight consecutive pages? 

MR. BYRNE: Eight consecutive pages. : 

EXAMINER FREDRICKS: Beginning with the one 
that list, that starts with the mme Edith Oswald? 


MR. BYRNE: Oswald. 


EXAMINER FREDRICKS: Very well. They are so 


MR. BYRNE: I would like to have the page with 
the marked number two on the top. 


The first name on the list is Samel Fierro. 
I would like to have this marked for identification. 

EXAMINER FREDRICKS: As BOE 36? 

MR. BYRNE: Yes. 3 

EXAMINER FREDRICKS: It is so marked. 

MR. BYRNE: The next succeeding pages, there 
would be eight more pages. : 

EXAMINER FREDRICKS: All right. They will be 
marked through BOE #4. 

MR. BYRNE: Yes. 

EXAMINER FREDRICKS: Consecutively. 

MR. BYRNE: Now I have another series of pages. 


This page has a number six on the top and it begins with the 
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name Marion Simon. 


EXAMINER FREDRICKS: Is that Marion i-a-n or 
o-n? 

WR. BYRNE: O-n, and the next four succeeding 
pages marked fr identification. 

EXAMINER FREDRICKS: Very well. They will be 
marked BOE 45 through 49. 

MR. BYRNE: And finally the page with the number 
seven on top, beginning with Davis Schorr,and the next 
succeeding four pages. 

EXAMINER FREDRICKS: Those will be mrked 50 
through 54% for identification. 

MR. BYRNE: Yes. 

(BOE Exhibits 28 through 54 were marked for 
identification. ) 

By Mr. Byrne: 

Q Mrs. Friedman-- 


a ese 


Q -- I would like you to look at the pages of this 


book which are marked BOE Exhibits 28 through 54. 

I would like you to look through those pages 
and tell us if you made the entries contained on those 
pages. 

A I mde many of them, but not all of then. 


Q Who made the other entries? 
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A There were other people that helped me = this. 
A Mrs. Gannon and a Miss Evars, among others, worked with 
ay : 
Q Did they work under your supervision and 
direction? : 
A Yes, generally. I advised them. TI wasn't 
always there when they made the entfies, but they did. 
Q Now TI refer you specifically to the pages 
which are marked BOE Exhibits 28 through 35. | 
A Yes. : 
Q Would you please tell us what the entries on 
those pages represent? ; | 
MR. BERKOWITZ: That’s objected to, stating on 
the record? what certain pages represent, indicating 
something which is not in evidence, which I respectfully 
submit is not proper. | 
EXAMINER FREDRICKS: I don't think I understand 
the objection. | 
WR, BERKOWITZ: I respectfilly object un the ground 
that the witness is now being recalled to read into the 
record from a ledger book, sheets of a ledger book which 
have only been marked for identification and not in 


evidence. 


So this by indirection will put into evidence 


something which is not now in evidence. 
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EXAMINER FREDRICKS: I didn't understand the 


question that it involved a request for her to read the 
contents, but to describe the nature of these pages. 

MR. BERKOWITZ: If that's what the question is 
limited to, I will at this time withdraw ny objection. 

EXAMINER FREDRICKS: Well, Mr. Byrne will have 
to tell me whether that was the meaning of it. 

MR. BYRNE: I am not asking her to state what 
the entries are. I am just asking her, when she put these 
entries in, what did they signify. 

MR. BERKOWITZ: That I think is a mtter that 
the Hearing Examiner has to determine, the effect of 
such entries; what they signify is something which I 
think this witness is not in a position to signify to, 
as an expert or otherwise. 

EXAMINER FREDRICKS: Well, these pages are, at 
least purportedly, a record, and the witness on the 


testimony we have already heard seems{}\ to have been in 


charge of keeping the record. 


She is asked to tell what this particular portion 
of the record represents. 

MR. BERKOWITZ: Perhaps to expedite mtters, 
might I ask Mr. Byrne, please, at this time what the purpose 
of these records is, in other words, what he intends to do, 


to offer them for what purpose? 


sth te. 60 
(Tr. 60] : 
Perhaps I:can concede or stipulate as to certain 
things. | 
MR. BYRNE: The purpose of this is to show that 
certain persons made payments for flights, for New York 
State Teachers' Study Group flights. | 
MR. BERKOWITZ: As indicated by the entries in 


that book? 


MR. BYRNE: And indicated by the entries in the 


book. 

MR. BERKOWITZ: Which might I ask this: Does this 
relate only to the flight conducted by Capitol or to | 
other flights? | 

MR. BYRNE: Well, it refers to a fiight by 
Capitol Airways on July 1, 1965. 

It also shows that certain persons mde payment 8 
for flights that were held out to be operated on other 
dates besides this flight for July 1, 1965. 

MR. BERKOWITZ: You see, Mr. Examiner, I think 
the witness testified that they collected moneys for | 
five flights. Sis 

Capitol made one agreement, one charter agreement, 
and was obliged to conduct one flight. | 

And what I have in mind is the possible 
4mpropriety of putting into the record material which has 
to do with other flights not connected with Capitol. 
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MR. BYRNE: May I please explain, Mr. Berkowits, 
the reason I am putting these payments on the flights 
in is for the simple reason that certain persons who paid 
for these other purported flights actually at the end went 
on this flight of July 1, 1965, and the only reason I am 
putting all of these pages in is to show that these persons 
paid a certain amount of money originally. 

It is not to give any implication that Capitol 
had any contract for flights on other dates besides the 
one on July ist. 

MR. BERKOWITZ: All right, with that understanding, 
I at this time will withdraw sy objection. 

EXAMINER FREDRICKS: Very well. 


You may answer the question. 


The reporter will read it tb you if you prefer. 


THE WITNESS: Yes,would you, please? 
(Last *wo queéions and intervening answer were 
read by the reporter.) 
A I ‘thought I had answered that, that they 
represant-- 
MR. BERKOWITZ: I can't hear. 
A (Continuing) ‘They represent payments made for 
study group flights and also cancellations and refunds when 
they were issued. 


(a) What do these entries on the top ofthe page signify? 


= 63 = 
[Tr. 62] 
A The date of the flight and ite destinations and 


the price to menbers . 


Q What amount did. you charge each person on this? 


A On this particular flight? 

Q This particular purported flight. 

A The study group, the price of that London-Paris 
flight was 270. 

Q Inow refer you to the pages of this book which 
are marked BOE Exhibits 36 through 39. : 

What do the entries on those pages represent? 

A They represent a charter flight from New Youk to 
Paris and to Rome, July 1 to September 3. | 

Q What was <ne amount you charged each person on 
these flights? 

A The study group charged $280 on the Paris ‘round- 
trip and $310 on the final destination being Rome. : 

. BERKOWITZ: Excuse me, Mr. Byrne. If I my 
anterrupt at this moment, are these both flights allegedly 
July 1st of Capitol? You talk of-- 

MR. BYRNE: Yes. Mrs. Friedman testified thet 
the pages marked BOE Exhibit 36 through 39 refer to 
payments on the Paris portion of that flight. 

Q Now,Mrs. Friedmn, as to the pages which are marked 
BOE Exhibits 40 through 44, what do the payments of that 


represent? 
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A Well, the same flight but the Rome portion, the 
Rome-Paris portion. 
Q I see. 
Now I show you the pages marked BOE Exhibits 45 
through 49. 
Now what do the entries on these pages represent? 
A A charter flight, New York-Paris, from July 4 


to September 5, 1965. 


WR. BERKOWITZ: Well, I object to that. That's 


not involved. 
BYRNE: This is a purported flight. 


BERKOWITZ: Yes. That's not involved in this 


BYRNE: Again I reiterate that the reason 

I am offering these pages is because certain persons who 
paid for a flight on July 4th actually went on the 
Capitol fight of July 1, 1965. 

That's the only reason these pages are being 
presented into evidence. 

MR. BERKOWITZ: I don't understand it. Those 
names are separately identified in some way? 

MR. BYRNE: Yes, each name is separately listed. 

Q . Now finally I show you the pages marked BOE Exhibits j 

50 through 5%. 


A Yes. Well, that represents the Rome-Paris portion of 
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the same flight, July 4 to September 5. 
© Mrs. Friedman, are the entries on these pages 
a true and accurate record of payments made by persons for 
these flights? | 
A Yes, they are. 
@ Did you make these entries in the regular course 
of your duties? | 
A Yes, on those and on index cards, too, there 
was entered intwo different places. 
. BYRNE: Mr.Examiner, I offer the pages marked 
BOE Exhibits 26 throuzh 54 into evidence. 
MR .BERKOWIT&May I at this time have a voir aire 
on this record being offered? : 
EXAMINER FREDRICKS: Yes, surely. 
VOIR DIRE EXAMINATION 
By Mr. Berkowitz: 
Q Mrs. Friedman, you testified that entries were 
made by you, by Mrs. Gannon and Mrs. Edwards? : 
A Miss Evars. 
(a) Evars? 
A Yes. 
And. who elise? 


I believe it was just those three. 


I am trying to think if there was anybody else. 


There way have been but I don't recall. 
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Q You said three? 

A Myself, Mrs. Gannon, Miss Evars. 

Q Was this flight, this record, this ledger book-- 

A Yes. 

Q -> also at the office of the Nelson Group Travel 
Corporation? 

A No. 

Q You kept this in your home? 

A CYes. : ; 

Q And Mr. Friedmn, the president of NelsonGroup 
Travel, was your husband? 

A Yes. 

(a) Is your husband, rather? 

A Yes, sir. 

Q And this book which I now have before me, produced 
by Mr. Byrne, did you turn this over to Mr. Byrne? | 

A No. No, I did not. 

The records were turned over to the Bronx District 

Attorney's office. 

Q I see. 

And Mr. Byrne, I assume, I got it from-- 


Got 1t from that office so far as you know? 


Now in this book the entries start in what year? 


A 
Q 
A Then, yes. Yes. 
Q 
A 


I believe this would be 1964. 
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Q 196%? | 
A Yes, probably about September or October. I don't 
remember exactly. : 
Q And the last entry was mde, do you recall when? 
A No, I don't. Probably towards the end of June. 
I couldn't tell you the exact date. : 
Q Now did an accountant ever examine this record, 
{ an accountant for the New York State Teachers’ Study 


Group? 


A No. 


¢ 


Q And except for the time that you turned it over 


to the Bronx DistrictAttorney's office-- 

A Um hmm. 

Q -- was this record in your home? | 

AT deliee 1t was ali the tim. I am trying to think 
Miss Evars ever took it with her. I don't believe £0. 

Q Well, did the other lady ever take it with her, 
Mrs. Gannon? : 

A I don't mow. She may have taken to her home 
to do some of the work. I couldn't tell you cence I 
don't remember whether she ever did this on occasion or 
not. : 

Q And these ladies, Mrs. Gannon and Miss Evare, 
a4d they make more entries than you or vice versa? i 

A It's hard to say. I don't recall offhand. 
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Q And were there times when they wade entries or 
made notations when you were not at home? 

A Oh, yes. 

Q And were those entries more in number than when 
you were at home? 

A I really don't know. 

Q You don't know, and have you seen this book again 
since you turned it over to the District Attorney's office? 

a Just-- 

9 Just now? 

A Just now, yes. 

© You haven't seen it between the time you took it 
from the District Attorney's office and the time you saw 
it today? 

A No. 

Has this book ever been audited as far as you 

non? 

A By the District Attorney's office I assume, but 
I don't know. 

Q When these entries were made of different 


things and amounts, was that on the basis of a check 


received from a person whose name was entered? 


A Yes. 
Q And what would happen, if, say, 4 check would 


not be paid? 
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You mean if it did not clear the bank-- 
Yes. 
-- or something? 
Yes. 
Well, the person would be notified. 
Would such an entry be made in the ‘ook? 
Yes, it would be. I am trying to think if there 
were any checks like that. | 
There may have been, that were re-deposited. 
I don't recall offhand. It's been a long time. | 
Q And altogether this book represents people who 
paid moneys for five different flights? | 
A Um hmm. Tours. 
(a) And other than Capitol ‘ Airways can you recall 
what other airlines were supposedly involved? | 
A Yes, British Eagle Airways. I don't imow the 
exact terminology. | 


British Eagle? 


How about Trans International? 


Q 
A Yes, and World Airways. 
iA} 
A 


I didn't know anything about Trans-Internationel. 
Q Were there possibly more than Eagle and World 
Airways that you don't kmow about or is it-- : i) 
A Well, I have found out there was deposited with 


frans International, but I did not at the time it was received. 


= 7 = 
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So there were three other airlines? 
A Well, two others. 
Q Yes, but you found out later there was another, 
Trans International? 
A Yes, um hmm. 
¢ So that actually when you answered Mr. Byrne's 
question, these other ladies did not make their entries 
under your supervision but they made them independently, 
isn't that so? 
A Well, I assume Mr. Byrne was referring to the way 
the entries were made, the method. 
I didn't personally supervise the making of the 
entries, but it was just the system. 
Q You just instructed them in advance how they 
would do it, and you assumed it was done in that way? 
A Yes, sir. 
Q And you didn’t take the trouble to findat if that 
was the way it was entered? : 
A Well, we looked to see if there was any 
diccrepancies. 
Q How did you check for discrepancies? 
A. We checked with the cards. 
MR. BERKOWITZ: I object. This witness is not in a 


position to testify On this record. These entries were 


made by other individials, two other individuals, which she did 
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not supervise and she so admits, and she doesn't know 


whether it’s the ‘same record now as it was when it was taken 
from her home to the District Attorney's office. 

fhere is no proof that it is a wlid eecoed They 
weren't under her control. | 

MR. BYRNE: She testified that she mde these 
entries and she can testify that she instructed these 


persons to make these entries in the books, amd I certeinly 


think that the pages of this book are admissible for that - 


purpose. | 
May I state, when any person or any corporetion 

keeps books, the person who ‘s ultimtezy responsible for 
the books doesn't supervise the entrie® or every Stem that's 
in the book. | 

It would be impossible to introduce any book 
into evidence. | 

EXAMINER FREDRICKS: You have offered, ie. Byrne, 
in evidence Exhibits BOE 28 through BOE 54, which are 
pages of this ledger journal kept in behalf of the | 
teachers' group. | oy 

Me. Berkowitz has objected on the ground that 
some of the entries were made by persons other than wre. 
Friedman. : 

As I understand Mrs. Friedman's testimony, it is 


sufficient to verify this mterial to the extent of making 


it admissible. 

I do admit it. 

MR. BERKOWITZ: I respectfully except to your 
Honor's ruling. 

EXAMINER FREDRICKS : Yes, your exception is of 
course automtic and it is available-- 

MR. BERKOWITZ: It is merely habit, Mr. Fredricks. 

EXAMINER FREDRICKS: -- on the Board's review 
of the initial decisinn that I will make. 

By Mr. Byrne: 

Q Now, Mrs. Friedman, when you received these 
payments from persons for these flights, what did you do 
with the payments? 

A After they were entered the checks were deposited 
in the study group account. 

Q I see. Where was this account kept? 

A At the Manufacturers Hanover Trust Company, 
White Plains Road, in the Bronx. 

Q I see. Now as regards the payments which were to 
be made to the air carriers-- 

A Yes. 

-- for these flights-- 


Um hmm. 


-- to whom did you mke these payments? 


Well, some of the tour payments were paid directly 
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to the tour agency, like UNITOURS, and so forth. 


WR. BERKOWITZ: Who? 
THE WITNESS « UNTTOURS . | 
A (continuing) — The airline payments were nase 
mostly to the agent. There were some payments to the. airlines 
as well... 
Q Who was the agent of the flights? 
‘A Nelson Group Trevel. 3 
@ I see. 

Now what about payments for such items as : 
charter expenses like advertising and expenses of that 
nature? 3 

A Well, Nelson had the facilities for rexigraphing 
miterial and so forth, and they aid hae sowe of the mailings 
for us. , 

I guess they had a mling room where they could 
distribute, could work for, more easily than can be done 
in the premises. | 

Q To whom did you mke these payments? , 
A fo Nelson.Group Travel or Nelson TPravel Service 
originally. | 

MR. BERKOWITZ: Which payments are you referring 


MR. BYRNE: Payments for charter expenses such as 


she just specified. 


ae 
(fr. 73] 
EXAMINER FREDRICKS: Let us go off the record 
for just a moment. 
(Discussion off the record.) 
EXAMINER FREDRICKS: Back on the record. 
MR. BYRNE: Mr.Examiner, I have what purports to 
be a series of checks, 36 checks in all. 
I would Like to have these marked for identification 
BOE Exhibits 55 through approximately 81 or 80. 
EXAMINER FREDRICKS: How many checks? 
MR. BYRNE: 36 checks. 
EXAMINER FREDRICKS: Through 80. 55 through 80. 
Very well. They had better be physically marked. 
MR. BYRNE: Yes. 
EXAMINER FREDRICKS: Either you or the reporter 
may do that. 
MR. BERKOWITZ: What numbers, Mr. Byrne? 
BYRNE: 55 through approximately 80. 


you mean the number of the checks? 


BERKOWITZ: No, I am talking about the exhibit 


BYRNE: That will be 55, starting on BOE Exhibit 
MR. BERKOWITZ: Well, are they in chronological 


MR. BYRNE: Yes, they. run in chronological order. 
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(BOE Exhibits 55 through 96 were marked for 


identification.) 2 
EXAMINER FREDRICKS: Ail right. We will be back 
} W112 you identify by number, check number, that 

as, the checks that you are marking for identification? 

MR. BYRNE: Yes, sir. | 

These purport to be checks of the New York State 
Teachers’ Study Group. 

The check numbers are 583, 504. 

MR. BERKOWITZ: Will you give the exhibit numbers 
with those? | 

MR. BYRNE: All right. | 

EXAMINER FREDRICKS: We will give them numbers. 
All right. | 

No. 583 will be Exhibit BOE 55. 

MR. BYRNE: Right. : 

EXAMINER FREDRICKS: And, if you will identify 
4t by check number and exhibit number each time, I think 
we will have an accurate identification. | 

MR. BYRNE: Yes. 

Check No. 583 is BOE Exhibit 55. 

Check No. 584 1s BOE Exhibit 56. 

Check No. 566 is BOE Exhibit 57. 
Check No. 587 is BOE Exhibit 58. 


Check No. 
Check No. 
Check No. 


Check No. 


That appears to be a 595. The check is dated 


December 17, 1964. 


February 15, 1965, and it is for $166. That is BOE Exhibit 


79. 


Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check 623 
Check No. 


Check No. 
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592 1s BOE Exhibit 59. 
593 is BOE Exhibit 60. 
594 is BOE Exhibit 61. 
596 is BOE Exhibit 62. 


596 is BOE Exhibit 63. 
598 is BOE Exhibit 64. 
599 is BOE Exhibit 65. 
600 is BOE Exhibit 66. 
605 is BOE Exhibit 67. 
606 is BOE Exhibit 68. 
607 is BOE Exhibit 69. 
608 is BOE Exhibit 70. 


615 1s BOE Exhibit 71. 


618 1s BOE Exhibit 72. 


619 1s BOE Exhibit 73. 
622 is BOE Exhibit 74. 
is BOB Exhibit 75. 

624 1s BOE Exhibit 76. 
625 is BOE Exhibit 77. 


Check No.628 is BOE Exhibit 78. 


The next check isnot numbered. 


Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check No. 
Check fo. 
Check No. 
Check No. 
Check No. 
Check No. 


Check No. 
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630 is BOE Exhibit 80. 
633 is BOE Exhibit 81. 
634 1s BOE Exhibit 82. 
643 is BOE Exhibit 83. 
644 is BOE Exhibit 84. 
645 is BOE Exhibit 85. 
662 is BOE Exhibit 86. 
663 is BOE Exhibit 87. 
663 is BOE Exhibit 88. 
664 is BOE Exhibit 89. 
667 is BOE Exhibit 90. 
678 1s BOE Exhibit 92. 
679 is BOE Exhibit 92. 
707 is BOE Exhibit 93. 


Check No.712 is BOE Exhibit 94. 


Check No. 


787 is BOE Exhibit 95. 


And finally, check No. 788 is BOE Exhibit 96. 


EXAMINER FREDRICKS: Those exhibits are marked as 
you have indicated for identification. | 
By Mr. Byrne: | 
Q Mrs. Friedmn, I show you the checks which are 
marked BOE Exhibits 65 through 96. I ask you to tok through 
these checks and tell me if your signature is on these 
checks . | 


A Yes. 


— 9 & 
(tr. 77] 
Yes, you stated. 
Yes, they ate my signature. 
Did you write these checks on or about the 
date which is indicated on them? 
A Well, I would, I assume so. 
Q All right, Mrs. Friedman. 
To whom did you give these checks? 
To Nelson Travel or Nelson Group Travel Corps. 


What particular person did you give these checks 


To Michael Friedman. 
Q Michael Priedman? 
A Yes. 
Q What position did he have with Nelson Travel 
Service or Nelson Group Travel Corps? 
A He was president of Nelson Group Travel. 
Q Now, Mrs. Friedmn, there is a notation on the 
left side of the front of each check. 
Would you please explain what the purposeof that 
notation is on each check, in general? 


A Well, it was just to list what the check was for and 


what it covered. 


Q I-see. 
Now, did you give these checks to Mr. Friedmn for 
the purpose stated on the left-hand side? 
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Yes. 

Of the front of each check? 

Yes, sir. 

MR. BYRNE: Mr.Examiner, I offer the pnsors 
marked BOE Exhibits 55 through 96 into evidence. | 

WR. BERKOWITZ:  Mr.Examiner, I respectfully 
submit that I object: to the acceptance of those checks 
into evidence as a group, as it appears from an Cneeerationy 
@ mere examination of the checks, that a good many of then, 
1f not most, are irreleant and immaterial in connection with 
these proceedings. : 

For instance, Exhibit 55 for identification is 
a check to Nelson Travel Service for $120 and on the 
left-hand margin the notation is "for 2,000 brochures, 
2,000 five-cent stamps.” | 

The next one, 56 is also identified on the 
left-hand margin for payment of stationery, bill of 
Aladdin Associates," whatever that means, and so forth. 

The next, 57, November 23, $500,markea "for 


deposit to World Airways for Japan charter.” 


The next, BOE 58, for identiftation, $235, is 


marked "11/27/64 for bill of 11/21/64," whatever that 
means. | 
There is no showing of any connetion or releancy 


and so forth and so on. 
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Without describing each check, I respectfully 
submit that here you hae a mass of mterial which on the face 
of it appears to be irrelevant, immterial and 
incompetent. 

MR. BYRNE: Mr.Examiner, my I try to answer 
that objection? 

EXAMINER FREDRICKS: Yes. 


Now, Mrs. Friedman testified that she collected 


or the study group collected payments from five charters 


for the summertime of 1965, and that she generally made 
payment for the charter price to Mr. Friedman, and also that 
she paid the payments for charter expenses to Mr. Friedman. 

Now, presumably, well, she received all these 
moneys as they came in and she put them into the checking 
account,and presumably these were not all« cated to 
specific accounts. 

So the only reason that I am putting these 
checks into evidence is to show that she paid the bulk of 
the moneys that she collected from passengers of these 
flights to her husband, Mr. Friedman. 

So it is necessary to show the entire movement 
of money, I think, for clarity. 

MR. BERKOWITZ: Mr. Examiner, the respondent 
here is faced with allegations in the complaint. We have 
taken issue with certain allegations. Those are the issues 
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before your Honor. 

I respectfully submit that these mtters involving 
checks having to do with all sorts of dealings between the 
teacher study group and Nelson Group Travel are wholly 
irrelevantwith respect to Capitol Airways in the issues 
set forth in this complaint. | 

MR. BYRNE: Well, what I am trying to an. Mr. 
Examiner, is, first of all, Mrs. Friedman collected ‘money 
for certain flights that were supposed to occur in the 
summer of 1965 for the study group, and that the pulk 
of these moneys that she collected, that she transmitted 


to Nelson Travel Service and Nelson Group Travel Corp., 


and that is the only purpose that I am offering these 


exhibits into evidence for. 

MR. BERKOWITZ: Mr.Examiner, I must very strongly 
object that Capitol is not charged with the inter-compang 
dealings between the teacher study group, Mrs. Friedmn, 
and her husband, Mr. Friedman, the head of Nelson @raup 
Travel. : 

That would not be binding on us and these checks 
showing payment on other alleged charters certainly are 
not relevant to the issues here. : 

I must object. 

EXAMINER FREDRICKS : Mr. Berkowitz, the checks 


do shed some light on the course of dealing between New York 
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State Teachers’ Study Group and Nelson Travel Service. 

It 1s a little rd to appraise precisely the 
bearing that has onthe issues of fact and law between you 
and the Bureau of Enforcement. 

MR. BERKOWITZ: May I make a suggestion? 

EXAMINER FREDRICKS: Yes. Go ahead. 

WR. BERKOWITZ: I understand it is difficult at 
this early stage to see whether or not there is any 
relevancy and certainly I would not at any time intend to 
plock or mike it difficult for proper relevant evidence 
to be admitted, but may I suggest that the question of 


whether these checks be accepted in e&idence be held 


in abeyance until there 1s some proof of relevancy. 


Your Honor well understands that in this type 
of enforcement case, which is punitive in nature, the 
respondent is entitled to all the safeguards which the 
law affords in connection with due process, the application 
of the rules of evidence and the various safeguards which 
are thus afforded. 

I don't mean to be technical, but certainly I 
think it is my duty on behalf of Capitol to make a proper 
objection to such evidence which I certainly think is 
irrelevant. 

That's the reason for this. 


So in order mt to waste time and expedite thse 
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hearing, would you be good enough to reserve on that offer 
until there is some proof to show the possible relevancy? 

EXAMINER FREDRICKS: I will reserve my ruling 
on the admission of BOE Exhihit 55 through 96 until 
later in this hearing. : 

That reservation doesn't imply conviction on 
wy part as to relevancy or not. I will tell you now that 
I lean a little bit toward admitting then, because it 
seems to me they round out the background of, the 
transactions that are at issue here, and what I don't 
see is how they injure Capitol. | 

MR. BERKOWITZ: We would be very strongly 
prejudiced if the record were opened to all of the 
dealings or relationships between Nelson Tour Travel and 
the Teacher Study Group, especially in this instance where 
it 1s a husband-and-wife relationship, and I would imagine 
and it would seem that the agency had some control over 
the group itself. 

If we are going to open the door to this type 
of irrelkyant type of evidence just because it might 
perhaps indirectly round something out, then every 
conyersation between the husband and wife and eeers 
transaction would thus be admissible, and I respectfully 
submit that that would be highly improper. | 


I think the record should be limited to such 
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evidence which is relevant and material and which would 
relate to the issues ‘involved in this proceeding, not checks 
which have to do with payment to World Airways or for 
World Airways for charter, or some checks which are mrked 
for some Acapulco vacation and things of that nature. 

That certainly is not relevant here. 


THE WITNESS: Excuse me. That was not a vacation. 


Ty was a study group last Easter. 


MR. BERKOWITZ: It is not binding on Capitol 
Airways. 

EXAMINER FREDRICKS: Well, Mr. Berkowitz, I 
am deferring my ruling on that, and we will come to it 
later. 

MR. BERKOWITZ: Later. 

By.Me. Byrne: 
Q Mrs. Friedmn, did you mke any checks payable 
to carriers for flights in the summer of 1965? 
A Yes, and there were some to-~ on the Easter 
flight. 
fal Well, let's take the summer flights of 1965. 
A All right. There was at least one to Capitol. 
Q Was there any other payment? 
There was at least one to British Eagle. 

MR. BERKOWITZ: I object to any payments other 

than to Capitol. They are in no way relevant to this 
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proceeding. 


MR. BYRNE: This is just to clarify the situation 
of the collection of moneys. | 

MR. BERKOWITZ: Well, it seems to me it just 
muddies the waters, it clarifies nothing. 

It puts in a lot of irrelevant material which is 
not in issue here. : 

EXAMINER FREDRICKS: I will permit the esto 
So far I haven't seen that they go too far afield. 

They put in a context for the transactions that 
we are concerned with. | 

MR. BYRNE: Mr.Examiner, I have what purports to 
be a check stub book. I would like to have one page that 
4s set aside in this marked BOE Exhibit 97. | 

(BOE Exhibit 97 was marked for identification.) 

EXAMINER FREDRICKS: That's one page of a 
check stub? : 

MR. BYRNE: That's correct. 


Q Mrs. Friedman, I show you this page of a stub 


book that is marked BOE Exhibit 97. 
A Um hm. 
a I refer you to the check stub fr check No. 792. 
A Yes. | 
Q Does this represent a check that was made out to 


Capitol Airways? 


Yes. 
For a charter flight for the summer of 1965? 

A Well, it was supposed to be <a balance of 
payments on three charters. They are listed according to the 
date there. : 
"WR, BERKOWITZ: I object to this unless the 
check itself 18 produced. 

This is merely an entry in a stub without. 
production of check. 3 
MR. BYRNE: I do not have a copy of this particular 


MR. BERKOWITZ: This is a self-serving entry, 
Mr. Examiner. 

MR. BYRNE: Mrs. Friedman already testified tint. 
she 614 give a payment to Capitol Airways for a sumer 
flight, 1965, and I just wish to put this check stub 
4nto evidence to document this payment. 

WR. BERKOWITZ: May I say that Capitol did 
receive a $25,000 check. I don't know whether this is the 
check, and I object to the notations on the stub, but I do 
concede that Capitol Airways received a check for $25,000 
from the charterer, New York Teaches' Study Group, but I 
do object to the admission in evidence of those notations on 

thia stub which we never saw and which are not binding 7 


on us. I say “us,” meaning Capitol Airways. 
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WR. BYRNE: Well, I would like to offer this 
page marked BOE Exhibit 97 in evidence for the sole purpose 
of showing that Mrs. Friedman mde payments to capitol 
Airways in the amount of $25,000 for-- : 

MR. BERKOWITZ: Is that the sole purpose of 
the offer? | 

MR. BYRNE: Yes, for a summer flight of 1965. 

WR. BERKOWITZ: Well, we will concede that Capitol 
received $25,000 from the New York State Teachers’ Staty 
Group for the July 1, 1965, flight, the only flight involved. 

We will concede that. Is that satisfactry? 

PR. BYRNE:-. Yes. 

EXAMINER FREDRICKS: For the July 1 flight? 

MR .BERKOWIIZYes:. : 


| WR. BYRNE: . Well, that Capitol at least applied 


this $25,000 to a flight of July ist, 1965. 

‘MR. BEREDWIMZ: All right. Correct. 

EXAMNER FREDRICKS: Well, that would go as 
stipulated mterial then?. | 
MR. BERKOWITZ: -Yes. | 

EXAMINER FREDRICKS: And that’s in lieu of your 
offer of BOE Exhibit 97, 18 that correct, Mr. Byrne? 

MR, BYRNE: Yes, Mr.Examiner. | 

By Mr. Byrne: | 

@ . Now my I ask you, Nes. Friedman, why did you mke 
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this check payafie to Capitol Airways rather than to Nelson 
Travel Service or Nelson Group Travel Corp.? 

A Well, Nelson suggested to do this as a 
matter of expediency. 


Q I see. 
What expediency? 
MR. BERKOWITZ: I object. Just a moment. I object 


to any conversation between this witness and somebody 
else not in the presence of Capitol. 

Itcertainly is mt binding on Capitol and I ask that 
the answer be stricken. . 

EXAMINER FREDRICKS: All right. 

What do you have to say, Mr. Byrne? 

MR. BYRNE: Well, Mrs. Friedmn testified that 
the bulle of the payments.she received on these five 
summer flights, shepaid the bulk of these payments to 
Nelson Travel Service ot Nelson Group Trevel Corp. 

Now she testified that she made two checks payable, ~ 
one to Capitol Airways for $25,000 and one to British 
Eagle. 

Iam just asking here why she mde this 
partiezlar check to Capitol Airways for. $25,000 

Mn. BERKOWITZ: He is asking also for the operation 
of a mind, why, which I respectfully submit immediately 
indicates that the question is improper. 
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WR. BYRNE: Well, let we obviate the objection. 
Q What facts induced you to mike this payment of 
$25,000 to Capitol Airways? 

MR. BERKOWITZ: Also objected to as nighty 
improper, why should she was induced. The operation of 
wind is certeinly not binding upon Capitol. : 

I will, perhaps, in order to enlighten Hr. 
Byrne's burden, refer to the charter agreement itself, 
which 1s BOB 1 for identification, charter agreement, which 
provides at the foot thereof "Make all checks payable 
to Capitol Airways, Inc. :: : 

If that is. the reason why she made it to Capitol, 
that certainly I would accept as a proper answer. : 

MR. BYRNE: But Mrs. Priedmen teatified that 
all payments, except for these two checks to Capitol 
Airways and British Eage were mode out to Nelson Trevel 
Service and I think it is relevant to ask her why or what 
facts induced her to mike this “payment to Capitol Airways. 

EXAMINER FREDRICKS: My understanding of her 
testimony is that Mrs. Friedmn said it was expedient 
to mike it to Capitol. ae 

THE. WITNESS: Yes, that's correct. However, we 
made forister flights to World Airways. Ye had ence other 
payments directly. 


EXAMINER FREDRICKS: All right. I will let it 


The record will note ny 
objection. 
EXAMINER FREDRICKS: It will stand. 
Q The check you made to Capitol Airways, to whom 
did you give this check? 
A It was given to Mr. Friedmn. 
Q why aid you give it to Mr. Friedman? 
_A Because he said he would have it sent down to 
Capitol. 
MR. BERKOWITZ: I object to any conversation 
between this witness and Mr. Friedman as not binding 
on Capitol. 
MR. BYRNE: I am asking Mrs. Friedmn. the 
purpose, the reason. 
EXAMINER FREDRICKS: I will let the answer stand. 
Now as far as the other charters-- 
Yes. 

Q --- for the New York State Teachers' Study 
Group, to whom generally did you make payments for these 
other charters that were operated? 

MR. BERKOWITZ: That is objected to. Not within 
the issues here concerning other charters what their 


practice was. 


That certainly is not releant to this proceeding. 
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WR. BYRNE: I think it is relevant to this 
proceeding, because we are trying to show an agency 
relationship between Capitol Airways and the Nelson Travel 
Service on collection of moneys, and 1 think a practice is 
relevant to that point. | 

EXAMINER FREDRICKS: I don't see how we can 
4gnore the practice, Mr. Berkowitz .Looking at some of the 
miterial that's been mrked, I have the impression that 
the practice didn't always conform to that language in 
the charter agreement. 

I think it all bears on what we have to deat with 
in this case. | i 

Is there a pending question? 

(Last question read.) 

EXAMINER FREDRICKS: It may be answered. 

Generally they were made to the agent. | 

© Who was the agent? 
A Nelson Group Travel. i 
Q Did Capitol Airways operate any charters for 
the New York State Teachers' Study Group prior-- 
A Yes. 


Q -- to the summer of 1965? 


A Yes. They operated three the preceding year. 
I understand. | 


To whom did you make payment on these charters? 
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To the same, to Nelson Travel Service. 

To Nelson Travel Service? 

That's correct. 

WR. BERKOWITZ: That's objected to. That's not the 
best evidence. 

THE WITNESS: There are records. There are 
checks. 

-NR. BERKOWITZ: Well, those records would have 
to be produced. Otherwise 4t is the witness's speculation 
of the case. 

THE WITNESS: I would have to have time to obtain 
then. 

WR. BYRNE: We do not have copies of checks for 
other years. All I am trying to do is show practice on the 
sharters as to whom payment was mde by the chartering 
organization, and I think that her panne would be 
admissible for that purpose. 

MR. BERKOWITZ! I respectfully submit that the 
pest eyidence rule would require the checks. themselves, 
not the recollection of this witness or her surmise of 
that the case was. 

WR. BYRNE: She is not giving it as a surmise. 
the directly testified. 


THE WITNESS: ‘There are checks, there are 


yancelied checks to prove that. 


=~ 2 = 
(fr. 92] | 
WR. BERKOWITZ: All the more reason that the 
witness's testimony be excluded and the checks be produced. 
EXAMINER FREDRICKS: I will sustain the — 
cesece oe to the transactions in the previous summer. 
. BERKOWITZ: I ask the answers be stricken. 
EXAMINER FREDRICKS: The answer is streiken. 
—Q Mrs. Priedmn, did you have any personal contact 
with respect to the flight of July 1, 1965, with capitol 
Airways? : 


A When you say-- 


Q@ Any personal contact with any employee of ~ : 


Capitol Airways. 

A Wo, no, I atd.not. | 

& Through whom did you handle all arrangements for 
this flight? : 

A Through Nelson Travel. 

fa) I see. 

And now may I ask you what activities aid you 
engage in on behalf of the group with respect to these 
charter flights? | 

A Are you referring to meetings specifically for the 
charter? , 

Q  Yes.. 

What activities with respect to these charts did you 
engage in? 3 | 


- oh - 
(fr. 93] 

A Well, there were specific meetings with 
information and exchange of information on the charters 
and what the procedures would be and helpful hints and 
that kind of thing. 

Q Meetings with what persons? 

A Meetings with people who had paid to go on the 
charters. 

(a) I see. 

Now this is with respect to the summer flights of 
1965? 

| A Yes, sir. 

(a) Did you make any statements to these people that 
certain charter flights would be operated during the summer 
of 1965? 

A Yes, sir. 

Q What flights did you say to these people would 
be operated? 

MR. BERKOWITZ : Just a moment. That is objected 


to, statements made by a chartering organization, not 


an agent, to people having to do with flights, not only, 
presumably, with Capitol, but with other airlines. 
I respectfully. submit that would not be binding 
on Capitol. 
Certainly that is purely hearsay so far as we 
are concerned. I respectfully submit to admission of such 
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testimony. 

- BYRNE: I think it isnecessary to clear the 

record on this , because Mes. Friedmn stated thet she 

collected money on various flights for the ‘summer of 
1965 and all I am trying to do is ask her what particular 
flights did she state were going to be operated because 
people paid money on these flights. | 

EXAMINER PREDRICKS: I think it is relevant. 
It may be answered. 

MR. BERKOWITZ: It wight be relevant if we had 
the proper testimony. which would be admissible as binding 
on Capitol, but conversations between her and people who 
were prospective passengers on various flights, flights 
other than Capitol, certainly such testimony would not 
be relevant here upon Capitol and purely hearsay, what 
she said to others not in the presence of anybody 4n 
authority from Capitol. : 

MR. BYRNE: She can state what her conversations 
with these people were. } 

. BERKOWITZ: I respectfully differ with wy 
learned adversary. That certainly is in violation of the 
rules of evidence, no matter how liberally we should 
interpret them. : 


wR. BYRKE: May I please mike a statement. 


Several passenger witnesses will testify on bee if 
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of the Bureau of Enforcement and her statements can be 
corroborated by these passengers. 
.MR. BERKOWITZ: That doesn't cure the faultily 
posed testimony just because later on there may be some , 
additional testimony. 

If there is such testimony available, I respectfully 
submit counsel should introduce the proper testimony at | 
the proper time through the proper witnesses and not 
through the mouth of this witness. 

EXAMINER FREDRICES: Let us take a 10-minute 
recess at this time. I will rule on this objection when we 
come back. 

(Recess. ) 
EXAMINER FREDRICKS: You objected to that question? 

MR. BERKOWITZ: Yes. Which people? No names, 
dates? Where, when? 

It iis so nebulous, has to do with flights, not 
. Capitol flights in particular. 
I respectfully submit it is improper. 
MR. BYRNE: There were at least several hundred 
persons who made payments on these flights.as. fhown by 


the records of the New York State Teachers' Study Group. 


So presumably these are the persons: that she told that 


flights would be operated. 


I mean people don't pay money towards flights unless 
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they are told that there is a flight. | 

MR. BERKOWITZ : Counsel is presuming certain 
things. We are bound by a certain charter agreement 
which 4s marked BOE 1 for identification. | 

MR. BYRNE: May I state that the only reason I 
an putting this in is to show that the New York State 
Teachers‘ Study Group held out to persons that certain 
flights would be operated, and that they collected money 
from these persons. 3 | 

That is the only reason I am putting these 
statements into the record. | 

MR. BERKOWITZ: I have a thought. In other 
words, the purpose of this testimony is merely to 
establish a general principle that, generally speaking, 
the prospective members of various groups were advised 
that there would be certain flights and that erious people 
paid money. | 

Is that all? 

WR. BYRNE: That is all. | 

WR. BERKOWITZ: I will take that statement of 
counsel in lieu of any testimony. The testimony is 
certainly inadmissible. | 


EXAMINER FREDRICKS: Does that solve it? 


Well, I would like her to state 
what flights precisely were held out that would: be operated, 
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because I think this matter should be clarified. 
EXAMINER FREDRICKS: I see no hurt in this 
inquiry. The witness may answer the question. 
THE WITNESS: You refer only to the Capitol 
flights or all of them? 

Q Well, what flights did you hold out? The five 
flights, would you please state the dates of each flight 
and the itinerary of each flight? 

A Actually-- 

MR. BERKOWITZ: Same objection, Mr. Examiner. 
EXAMINER FREDRICKS: Same ruling. 

A (Continuing) -- the first flight also included 
our eastern flight to Mexico. 

Q Just the summer of 1965. 

A Three Capitol flights. Now, if I have the dates 
correctly, July 1, September 3, Paris, Rome-Paris. Second-- 

Q Was that feom New York, that flight? 


A From New York. July @nd to September-- I am not 


sure whether it's the 4th. I don't remember the return 


date; London-Paris from New York. 

July, I think it's 4th or 5th-- I don't 
remember-- returning the early part of September, Rome- 
Paris. 

World Airways charter to Tokyo, July lst, and a 
British Eagle flight, a short one leaving approximtely 


July 19, I believe. 
Q I see. ! 
MR. BERKOWITZ: I renew ny motion and I ask 
that this testimony be stricken. 
I respecthilly submit it is highly prejutictal to 
Capitol. The witness talks. about presumbly and 80 far 
as she recalls certain dates and the alternatie of = 4th 
or July 5th. | 
No individual names are mentioned. No gates are 
stated for these alleged conversations. 
Apparently it has to do with flights on other 


carriers. 


I respectfully submit that would be opening 


the door to all sorts of testimony which is not material 
here and does not bear upon the issue, and I ask that it 
be stricken. This is basically hearsay. : 
EXAMINER FREDRICKS: I will deny the motion to 
| 
MR. BERKOWITZ: Exception. 
By Mr. Byrne: 
Q Mrs. Friedman, did your activifes on behalf of the 
New York State Teachers' Study Group include sending out 
printed notices? 
A. Yes. I didn't always send them out, or the 


study group didn't always send them out, but that was part of 
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the study group progran. 

Q Who was responsible for printing up these 
notices? 

A Well, at one time we used to have amimeograph 
concern but, when Nelson got a Stetner mchine, rexigraphing, 
printing mchine, very often they would do it for the 
study group and charge us for it. 

Q Mrs. Friedman, I show you these documents which 
are marked BOE Exhibits 26 md 27. 

A Um hom. 

Q Were these the type of notices that were sent 
out by the New York State Teachers' Study Group on the 
summer flights of 1965? 

A Yes. Um hmn. 


MR. BYRNE: Mr. Examiner, I offer the documents 


marked BOE Exhibits 26 and 27 into evidence. 


MR. BERKOWITZ: This has to do with the July 1 
flight? 
_ WR. BYRNE: Yes. BOE Exhibit 26 has to do with 
veference to flight No.-- 21 it is called. It says-- 
MR. BERKOWITZ : 521. 
MR. BYRNE: Let's see now. 
Oh, yes, departure from New York, Thursday, July 
“1, 1965. 
| Now this BOE Exhibit 27 also states a 1:00 o'clock 
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p.m., No. 2 and 3, Paris-Rome, 7193. That's presumably 


the July 1, 1965, flight on Capitol Airways. 3 

MR. BERKOWITZ: Well, I will object to Exhibit 
BOE 27 because that has reference to a flight other 
than the July 1 flight which is involved. | 

MR. BYRNE: But it has reference to all five 
flights that were to be operated in the summer of 1965 
for the study grcup,. including July 1, 1965. 3 

WR. WERKOWITZ: I respectfully object to those 
portions which refer to any flights other than the July 
1 flight which is the only one involved in this proceeding. 

WR. BYRNE: Mr.Examiner, there was testimony by 
Mrs. Friedman that she collected money on five flights, 

I think 1¢ is necessary to establish what these 
flights were for clarification. e 

EXAMINER FREDRICKS: Mr. Berkowitz, I am 
utterly unable to conceive how this material prejudices 
Capitol. | 


MR. BERKOWITZ: We are cluttering the record 


with a lot material which has no relevancy, and I say 
4n that respect it may prejudice Capitol. : 

I don't lmow what else counsel my attempt to 
4ntroduce and I respectfully submit that we are poncenned 
here with certin issues as set forth in the complaint, 


and I feel that anything else which is dehors the complaint is 
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_irrekvyant and inadmissible and may be prejudicial. 

EXAMINER FREDRICKES ;: Mr. Berkowitz, I can't 
accept the view that they are prejudicial. The bulk is 
not a significant amount. 

Exhibits BOE 26 and 27 for identification are 
received in evidence. 

(BOE Exhibits 26 and 27 were received in 

evidence.) 

MR, BYRNE: Mr.Examiner, I have no further 
questions of this witness. 

MR. BERKOWITZ: I understand, Mr.Examiner, 
that I have exceptions even though they are not noted 
in the record, 

EXAMINER FREDRICKS: That's right. Under the 
Board's rules they are automatic, Mr. Berkowitz. 

MR. BERKOWITZ: So that I need not at each: 
time note. ny exception, which of course has become a 
matter of habit. 

CROSS -EXAMINATION 

By Mr. Berkowitz: 


Q. Mrs. Friedmn, I show you the copy of the 


charter agreement which counsel for the Bureau has submitted 


in this copy form. 
MR. BERKOWITZ: You have the original. 
(Continuing) “I show you the original now which is 
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BOE Exhibit 1 for identification, and ask you, please, to 
tell us if that wes signed by you. Your name appears on 
there as Sari Friedman. Is that yours? i 
Yes. 

And you signed that? 

I assume that I did. 

Well, isn't that yuur signature? 

Yes. 

Yes. 


Yes, it appears to be wy signature. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 


And when you signed that, was that subst tted 
by Nelson Group Travel? 
Yes. 
By your husband, Mr. Friedmn? 
Yes. : 
Q And you looked at it, did you not, to see what 
itmferred to? i 
A Yes. 
@ You saw 4¢ was on the form of Capitol Airways, 
Inc.? | 
A Yes. 
Q And you saw it related toa flight to depart 
Hew York July 1, 1965? : 
A Yes. | 
Q And I direct your attention to the notation at the 
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foot of the first page, "Make all checks payble to 
Capitol Airways, Inc." 
You saw that, did you not? 

A I don't think I did. I don't recall seeing-- 
I couldn't say that I did or didn't. I don't remember 
seeing that, because the study group always paid agents 
directly. 

YR. BERKOWITZ: I didn't ask you that last, and 
I ask that it be stricken. 

A (Continuing) I don't believe I noticed that 
the first time. 

Q Pardon? 

A I really didn't pay any attention to that or 
read it at the time. That went beyond the price of the 
charter. 

Q will you please bear with instead of giving 


me explanations. 


A I am sorry. 


Q Permit me to ask my questions. 

EXAMINER FREDRICKS: That's proper, Mrs. 
Friedmn. As Mr. Berkowitz asks his questions, just give 
your answers within the limits of his questions. 

THE WITNESS: Yes. 

Q (Continuing) I will try to be brief, 
Friedmn. If you don’t know, just say 50. 


- 105 - 
[tr. 104] 
You signed a number of charter agreements did 
you not? | 

A I believe so. 

Q And you signed these charter agreements on behalf 
of the New York State Teachers’ Study Group? | 

A Yes. 

Q And isn't the reason you made payments in ‘this 
case to the agent Nelson Group Travel Resanaer amongst 
other things, your husband, Michael Friedman, was 
president? 


A No. 


@ Did you pay any other agents other than Nelson 


Group Travel? 
A Yes. 
Q What year was that? 
1965 or "642 
"63 and ‘64. 
It was before-- 
Amalso in '65, too. 
No. No. IF did pay Nelson in "64. 
well, when was Nelson Group Travel formed? 
A "64. : 
Q So you couldn't have paid before then because 
the corporation was non- -- 


A No, no. Other agents as well. 
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Q And who formed the corporation of New York 
State Teachers' Study Group? 
A You mean what attorney handled it? 
Q Well, wasn't that attended to by your husband, 
Mr. Friedman? 

A Well, I think he knew the attorney or something, 
but it was done by the study group. There was a meeting 
and so forth. 

Q No, but in going about retaining a lawyer and 
drawing the papers-- 

A Well, he brought the information to the attorney, 
yes. 

Q You didn't go to alawyer yourself? 

A I never met him, no, but we had the informtion 
and that was all. 

Q Would you please just answer my question? 

Mrs. Priedmn, how long have you been mrried 

to. Michael Friedman? 

A 19 years. 

Q Do you have any children? 


A No. 


Q And there has been:a close relationship between 


you and your husband? 
A Yes. 


Q And there were times when you assisted your husband 


at his office? 
A Never. 


Q Never been there? 


A I was there I think onee in 1964 when he took the 


space and not again till after. 

(4) Did he ever take any work home with hin? | 

anes : : 

Q@ And did he help you with your work in connection 
with the New York State Teachers’ Study Group? | 

A Wot in '65, no. 

Q I didn't ask you what year, did I? 

A Wo. , 

Q Now isn't it true that you elicited through 

New York State Teachers' Study Group various roubers 
of the charter parties, not only for the Capitol Airways 
flight of July 1, '65, but the four other fligats that 
you testified about? : 

A Um hm. 

Q And you started this solicitation back in the 
Bitter part of 1964? : 

A Umhm. That's right. ! 

Q So that you had enough members of the prospective 
charter group by the end of 196% or by the early part of 
1965? 
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Is that correct? 

A Yes. 

Q So that the problem, tharefore, was to find 
airlines who would have jet aircraft available to carry 
these charter groups? 

A Yes. 

Q And in that donnection you used the services of 
your husband who is the president of Nelson Group Travel 
Corp. because of his greater experience in that field? 

A Yes. 

Q He had been in the travel agency business for a 
number of years? 

A No. 

Q How long had he been in the travel agency 
business? 

A Since 1964, the early part of 1964. 

0 So that commencing with the early part of 1964 
you had the advantage of having this travel agency headed 
by your husband who assisted you? 

A Yes, sir. 

Q In negotiating with, obtaining various airlines 
who would have jet airplanes to transport these groups, 
is that correct? 


A Jet or non-jet. 


Q Or non-jet, depending upon whether or not the 
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flight was, for instance, to Alcapuleo. Did that not 


require a jet? 
A We did have. Yes. 
Q You did have. 

On November 6,1964, which is the date of this 
charter agreement with Capitol, BOE ExHbit 1, this refers 
to 183 pessengers-- and I show it to you-- does it not, 
183 passengers? | 

A Yes. 


And this contract is dated November 6, 1964? 


Yes. 
And presumably that is about when you signed it? 
Um hmm. | 
So that at that time you already had these 
passengers lined up, prepared or set up so that you 
wanted this airplane to make this trip? . 
A Well, they had mem-- we had members of this group 
and we assumed that that many want that flight. 
Q And you had payments? ~ 
A No, we had no payments. We wouldn't poser 
payments before we had a contract. | 
Q But you had people signed up? 
A No, not until the flight was announced. ie 
never took paymant before there was a contrect. 


Q Yes. There is a contract dated November 6, 196%. 
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Yes, but no moneys were received before the-- 
Well, how did you get the number of 183 passengers? 
I think Capitol put that in. Don't they always 
tell you the configuration, how many people you have to 
book on the plane? 
c Did you have more than 183 passengers? 
We had the study group. 


How many did that consist of, the number? 


A 
Q 
A Close to 3,000 from previous years and so forth. 
Q 


Now, based upon experience, you knew that you 
would have more than 183 passengers? 

A We required it, yes. Sure. 

Q Now getting back to what I asked you before, the 
lawyer who formed the corporation known as New York State 
Teachers' Study Group-- 

A: Yes. 

Q Was the lawyer that was selected by your 
husband, Mr. Friedman, Michael Friedman? 

A He-- 

Yes or no? 

Yes. 

And you say you never visited this lawyer? 

He was the attorney of previous travel agent-- 
Did you ever visit this lawyer? 

No. 
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Q He was the lawyer that represented the trevel 
agency which was conducted by your husband? | 

A No. No. 

(a) which travel agency did he represent so fer as 
you know? 

I don't know of any. 


Did he also represent your husband's travel 


No. 
Did you say no or you don’t know? 
A No, I don't think he represented. As fr as I 
know, he didn't. 
Q You don't know? 


A No, I don't know. 


Q Now you said a little while ago you don't recall 


ever noting this language, "Nake all checks payable to 
Capitol Airways, Inc"? 
A Right. 
Q Isn't 1t¢ true that because in this instance the 
travel agency was headed by your husband? : 
Do I take it that he was the owner of the 
corporation, the stock of the corporation? 


A Yes. : 


@ + Therefore you relied upon your husband. You had 
“no hesitancy turning the money over to him? 
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Not because he was my husband. 
Well, is it that you did not rely upon hin? 
No, that isn't-- 
Mrs. Friedmn-- 
I relied on a travel agent. 
C Mrs. Friedman, please listen to my question and 
not volunteer. 


When you turned the money over by various checks 


to the Nelson Group Travel, did you question that these 


would be paid to the proper parties? 
Yes. 
You did? 
Well, when you say I questioned-- 
Did you assume that the moneys would be paid? 
That they would be paid. 
To the proper parties? 
Yes. 
You had no doubt in your mind? 
No, none whatsoever. 
You didn't ~- distrust your husband? 
No, not at all. 


So that he acted 4s your agent in paying these 


Right. 


Q To Various aifines? 
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Right. Um hmm. 

(a) And you regarded the Nelson Travel Corporation 
as the agent for the New York State Teachers' Study Group 
4n receiving the moneys! from this group? 

MR. BYRNE: I object to this leading Somes 
MR. BERKOWITZ: This is cross-examination, 
MR. BYRNE: He is characterizing this as an 


agency, calling for a legal conclusion. 


MR. BERKOWITZ: I am talking about these acts 


performed, the payments made. 
EXAMINER FREDRICKS: The last question was, you 
regarded -- | 
MR. BERKOWITZ: I will withdrew that question. 
EXAMINER FREDRICKS: All right. | 
MR. BERKOWITZ: And rephrase it. 
Q Mrs’. Friedman, during this time while these 
transactions were taking pice, you were a teacher? : 
A Yes. 
Q So that most of your working time was spent 
in connection with the performance of your duties as 
a teacher? | 
A Yes, in school. 
e And you didn't have sufficient time, did you, 
to negotiate with various airlines. and make various 


inquiries, is that correct? 
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Trt's true, yes. 

Pardon? 

Yes. 

You did not have sufficient time? 

No. 

And, therefore, you were happy to have the 
services of your husband and Nelson Group Travel Corp. 
to give you this assistance? 

A Yes. Any travel agent. 

Q And in having Nelson Travel Group Corporation 
seek out various airlines who would have airplanes 
avaikble,these are .-things that you felt that Nelson 
Group Travel Corp. knew more about than you did? 

A Yes. 

(4) And that was the business of the travel agent? 

A Yes. 

Q And when certain airlines were contacted, this 
was the doing of Mr. Friedman and/or his associates in 
Nelson Group Travel Corp.? 

A Yes. 

© You didn't designate any particular airline? 

A No. 

Q So that when an airline was contacted and a 


charter agreement submitted as, for instance, this BOE 


Exhibit 1, that was as a result of the work and services 
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performed by Nelson Group Trevel Corp. on behalf of the 
New York State Teachers’ Study Group, was it not? 
A Yes. 


Q Ané@ you accepted these services by Nelson Group 
Travel Corp. as necessarily services which were to ‘be 
rendered by a travel agent? , 

A Yes. 

q It would have been rather unusual, would itnot, 
for your study group to go to some strange agent sien your 
husband was in this business? 

A- No. 2 | 

Q Did you use any other agent in 1965 other than-- 

A For a tour, yes, UNITOURS. 

Q Well, something which had to do with some 
additional services? | 
A- Yes. 

Q But with ordinary charter flights? 


A For 1965, yes. We used-- 


@ 1965, you solely used the services of Nelson Group 


Travel Corp.? 

A Yes. 

Q And did New York State Teachers’ Study Group 
make payment for any services rendered by the Nelson Group 
Travel Corp.? | 


A When you say for services rendered, are you referring 
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to the payments for the charters? ; 

Q For the charters, like the brochures and the-- 

A When they printed for us, they did any .. miling 
for us. } 

Q Any other expenditures based on behalf of the 
study group, such as, for instance, clerical work, 
secretar#l services? 

A No. 

Q Didn't I see some checks here where these 
notations were made that theee payments were made for 
services rendered? 

A TI think there was one there. 

Q So: there was-- 

A That was not Nelson's. It was to Olstens, 
which was a temporary, 2 part-time employment agency. 

Q Were those services rendred in the office of 
Nelson or your home? 

A Where the study group was located. 


That 2260 Bronx Park East was your home? 


Q 
A Yes. 
Q 


It was also the home of your husband? You lived 
together at the time? 
A Yes. 
-Q And didn't you thereafter in having Nelson seek 
out various airlines, negotiating the pricing and so forth, 
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- were they not doing this on behalf of New York State 
Teachers’ Study Group? | 
-A Yes. 
MR. BERKOWITZ: That's all. 
MR. BYRNE: I have a question for the witness. 
REDIRECT EXAMINATION ie 
By Mr. Byrne: 
Q When did you become president of the New York : 
State Teachers’ Study Group? : 
A In November '64. 


n In November '64. 


Were you connected with the study group prior to 


that time? 
A Yes, sir. 
When did you first become a member of the graup? 
In 1963, in January. January, 1963. : 


| 
Was the study group in existence prior to that 


Yes. 


I see. What position did you hold in January 


I don't remember. I think the president at the 


McArdle, asked me to ~become treasurer. ‘I think 


He asked you to become treasurer? 


Yes. 
And then you became president in November of 1964? 
Yes. 
MR. BERKOWITZ: Just one question. 
RECROSS -EXAMINATION 

By Mr. Berkowitz: 

Q In making these various checks which were 
offered in evidence, 26 through 54 to Nelson Travel Service 
in various amounts, some had to do with, well, check No. 
592, for instance, dated December 7, to Nelsnn Travel 
Service,$1,690.72 -- and I show it to you so you can 
refresh your recollection-- that had to do with what? 
What was that payment for? 

A That was deposit to Aero Naves for our Baster 
flight, and there were brochures on the Orient trip and 
stamps and labels. 

Q The amount of that check was how much? 

A $1,690.72. 

MR. BERKOWITZ: That's BOE 59, Mr. Examiner. 
EXAMINER FREDRICKS: Yes. 

Q And BOE 55 to Nelson Travel Service, $120, what 
was that for? 

A Excuse me. 2,000 brochures and 2,000 5-cent 


stamps. 


Q And BOE 56 for $82.71, what was that for? 
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A That was the payment of stationery ordered st. 
Aladdin Associates, on cards, letterheads and so forth. 

Q And you paid it through Nelson? | 

A Yes. 

Q BOE 57, Nelson Travel Service, check payable to — 
Nelson Travel Service, $500, what was that for? i 

A _ As deposit to World Airways for our Japan charter. 

Q BOE 60, also Nelson Travel Service, payee, $660, 
what was that for? | 

A 3 That was for one night's deposit to the z1 Prado 
hotel in Mexico for the-- our Easter group. | 

Q Now you also made partial payments to Nelson 
Group Travel-- | 


Yes. 


A 
Q -- did you not, for various flights, trips? 
A 


(Witness nods head.) 
Q And, for instance, I show you BOE 62, dated 
September 17, 196%, a thousand dollars. 
What was that for? 
A That was a partial payment on the Easter vacation. 
It was the El Cano Hotel in Acapulco. | 
Q And in making partial payments, there were a 
number of such checks,were there not, as for instance, this 
one, BOE 71, for $6,000, payable to Nelson Travei Service, 
and what was that for? | 
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A Additional payments on the Mexican Easter package. 

Cc Package. So that I take it from this course of 
conduct, Mrs. Friedman, that you funneled money from 
New York State Teachers' Study Group to the Nelson Group 
Travel to pay on behalf of New York State Teachers' 
Study Group on various flights and for various trips and 
for various purposes? 

A Yes. 


Q Therefore, you trusted Nelson Group Travel to 


act for the state teachers’ study group for these various 


flights and these various matters, correct? 

A Yes. 

Q And if any loss were to have occurred, it would 
have been incurred by Nelson Group Travel? 

To give you an example, suppose when money was 
turned over for these matters, placed in a safe in 
Nelson Group Travel and the money were lost or stolen, 
who would you consider responsible for that money? 

MR. BYRNE: He is asking for a legal conclusion 
from the witness. 

A It never even occurred to me. 

EXAMINER FREDRICKS: Isn't it rather hypothetical, 
Mr. Berkowitz? 

MR. BERKOWITZ: Yes. I will withdraw this. 

EXAMINER FREDRICKS: I think very possibly the 
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question didn't occur. : 

WR. BERKOWITZ: I will withdraw that. She my not 
kmow the legal consequences of such a situation, g0 in all 
fairness I will withdrew that, but in all faimes let me put 
this question: | 

fa) As I understood a minute ago, there were = 
such checks where you turned over money willy-nilly to 
Nelson Grcup? 

A‘ Not willy-nilly. | 

MR. BYRNE: That's a characterization. | 

MR. BERKOWITZ: I will withdraw willy-nilly. 

Q Where you turned over various moneys in various 
.amounts to Nelson on behalf of New York State Teachers" 
Study Group, either to pay the airlines or pay for 
stationery on account of various trips. 

In fact, one'‘check was for a series of eine 
was it not,or three trips, you mentioned in your original 
testimony? 

A For three charter flights. 

Q And you didn't designate which of the charters 
should be paid how much? 7 

A No. We assumed it was the same airline. 7 

Q But these were payments on the same account? 

A Yes. : 


Q You are leaving it to Nelson Group Travel to properly 
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allocate the moneys? 

A Yes. 

Q On behalf of the New York State Teachers' Study 
Group? 

A Yes. 

Q Now you can't show us here, can you, Mrs. Friedman, ; 
that for the July 1, 1965, flight, there were checks from 
the New York State Teachers’ Study Group to Nelson‘ totaling 
$52,331, the amount set forth in this Capitol Airways 
Charter agreement, BOE Exhibit 1? 

| Is that the amount? 


A Yes, that's the amsunt, but all the checks showed 


three. flights. We allocated the three flights, so much on 


each. 
ec How many charter agreements on behalf of the 
New York State Teachers' Study Group sign withCapitol 
Airways? 
A. TI think there were three. 
Will you produce them, please? 
don't have them. I saw them. 
Did you keep a copy? 
I didn't keep a copy. 
Who. produced those charter agreements? 
Nelson Travel. 


Pardon? 
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A Nelson Travel. It was the same form as that. i 
Q Do you know when these forms were produced? : 
A I don't remember the exact months, but within a 
few months’ time. 
Q Do you know which airlines? 
A Capitol. 
Q Did you on behalf of New York State teachers! 
Study Group eecata a copy of such an agreement? 
A Yes,but I think the District Attorney's office has 
them, any of the records. : 
WR. BERKOWITZ: I call upon counsel for the Bureau 
to produce any other ‘agreements, if there are any. | 
We submit there are no such. 
WR. BYRNE: We didn't make a claim of any other 
agreements. 
{HE WITNESS: Well, the District Attorney's Ze 


has then. 


MR. BERKOWITZ:Ivask that be stricken and I submit 


there are no such other agreements. 

EXAMINER FREDRICKS: You are moving to atrike 
what? | 

Mm. penn The testimony of this ee that 
there are Sextetn agreements which are not produced. I submi 
there are no such agreements. : 


EXAMINER FREDRICKS = Wasn't the witness's Srevemene 
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elicited by your question? 

WR. BERKOWITZ: It is a voluntary statement. 

I elicited, I asked if there were other forms produced, 

but I also submit there are no such forms, and I submit the 
witness's gratuitous statement that there are is 
incompetent and irrelevant and should be stricken. 

MR. BYRNE: Again I repeat there were no other 
agreements for other flights. 

All we tried to show from Mrs. Friedman was that 
she collected money for five flights in the summer of 
1965, and these flibts were advertised. That is all. 

We did not claim that Capitol entered into any 
agreement for any flight other than July 1, 1965, and there 
was no written contract for any other flight. 

We are not claiming that there were any other 
contracts. 

EXAMINER FREDRICKS: All right. I will strike 
the testimony as to other flights with Capitol in the 


summer of 1965 than the July 1 charter flight that is 


at issue here. 


MR. BERKOWITZ: Yes. 
By Mr. Berkowitz: 
oO In order to clarify this, so far as the witness 
is concerned, what you understood about flights was told 


to you by your husband? 
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A I saw forms just like that. I did. I am sorry. 


I have to tell the truth. 

Q Well, you saw forms. You can't tell me what's 
on the form. You can't tell me this notation was on the 
form either (indicating)? | 

A All I can say, I saw the form. The District 
Attorney has the form. : 

MR. BYRNE: Mr.Examiner, we have already stated 
that we are not contending that there were any contracts 
for the July 5 or July 4 flight. | 

So we think that should be stopped. 

MR. BERKOWITZ: I ask that be stricken. 

EXAMINER FREDRICKS : Well, we will let the 
record stand on that. | 

Q These various checks that were submitted here, 
Mrs. Friedman, can you select for us, please, checks 
payable to Nelson Group Travel which are marked, and of 
which some would indicate that they are for the July! l, 
1965 flight and totaling it all, $52,3312 2 
A Well, there would be portions of several cheeks, 
because each one was marked for three flights. : 

MR. BYRNE: May I state the notation on each caeck 
was marked, the purpose for what each one is, and I think 
that stands on the record,the amount she allocated on each 


check towards what charter. 
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It would take a detailed study, I mean a study 
of the checks. 

MR. BERKOWITZ: Yes. I realize that. 

EXAMINER. FREDRICKS: I don't think it is necessary 
to ask the witness to do that. 

MR. BERKOWITZ: I suppose she can. 

EXAMINER FREDRICKS: It is available to each 
party. 

MR. BERKOWITZ: ‘We have attempted to make such 
a computation here after these checks, copies, were 
presented to us and all we can find which might be referrable 
to this July 1 flight,1965, is $20,933. 

MR. BYRNE: Well, I don't think that's admissible 
in evidence, that statement. 

MR. BERKOWITZ: No, this is merely by way of 
inform tion. 

MR.' BYRNE: Because that would have to do with 
the. study. 

WR.BERKOWITZ: I have no further questions. 

EXAMINER FREDRICKS: If there is nothing further-- 

MR. BYRNE: I would like to ask one more question 


of the witness, if I my. 


EXAMINER FREDRICKS: Very well. 


REDIRECT EXAMINATION 


By Mr. Byrne: 
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Q Mrs. Friedmn, did you transmit all the payments 
you received from passengers on these five summer flights 
for 1965‘ either to Nelson Travel Service or to British 
Eagle Airways or to Capitol? 

A Oh, yes, sir, certainly. 
MR. BYRNE: There are no further quetions, Mr. 


Byrne. 


EXAMINER FREDRICKS: )There being nothing further, 


Mrs. Friedman; is excused. 
Let us take a recess at this time until two 
o'clock, when we will resume in this room this afternoon. 
(Whereupon, a recess for lunch was taken 


until 2:00 p.m.) 
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(fr. 127] 


AFTERNOON SESSION 
EXAMINER FREDRICKS: Let us come to order. 
MR. BYRNE: Mr.Examiner, at this time I would 
like to call Mr. Michael Friedman to the stand. 
EXAMINER FREDRICKS: Very well. 
Whereupon, 
MICHAEL S. FRIEDMAN, 
was called as a witness, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Byrne: 

Q Mr.’ Friedman, will you please state yur name for 
the record? 

A Yes. Michael S. Friedman. 

Q Mr. Friedman, did you ever have any connection 
with Nelsnn Travel Service and Nelson Group Travel 
Corporation? 

A Yes. 

Q Would you please explain what your connection 


was? 


A I was the principal stockholder and president 


of Nelson Group Travel. I was the sole owner of Nelson 
Travel Service. 
MR. BERKOWITZ: Sorry. Sole owner of what? 


THE WITNESS: Nelson Travel Service, I was the sole 
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owner, and Nelson Travel Corporation, I was the president 
and principal stockholder. 
Q When did Nelson Travel Service begin operetion 


as a business? 


A I would say roughly at the beginning of 1964. 


I don'tknow the exact date. 
And when was Nelson Group Travel Corp. incorprated? 


I think we incorporated towards the latter part 


I see. 
Now what business did Nelson Travel and Nelson 
Group Travel Corporation carry on? 
A Principally with group travel to different areas 
of the world. : 
Q I see. 
And did you ever arrange any charters with wartons 
carriers? | 
A Yes, we did. 
Q And did you ever arrange any charters with 
Capitol Airways? 
A Yes, I did. | 
Q Now tang the time prior to the summer of 1965, 
what charters did you operate with Capitol Airways? | 
A I operated three charters, flights to Europe 


for the New York State Teachers' Study Group. 
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When was that? 
That was in the summer of '64. 
Were these the only other charters that you ever 
agent on? 
A That's correct-- no. In '64, yes. In '64 it 
was just for the New York State Teachers' Study Group. 
ta) Did: you operate as agent for any other Capitol 
charters prior to the summer of '65? 
A No. 
Q I see. 
What did you do in connection with these charters? 
A I would arrange for the aircraft with the airline. 
I would fill out the necessary CAB forms, help the group 
director, seti up the program of how he would receive the 
money from his people and I would prepare, of course, the 
manifest and all the other paper work that was necessary. 
oe Now when you were arranging charters with Capitol 
Airways, what person did you deal with in Capitol on a 


person-to-person basis? 


A Well, in 1964 I worked with Mr. Warren Clark, 


who is now deceased, and his secretary, and in 1965 with 

Mr. Daniel Mitchell or Mr. Walter Schofield, and on 

several occasions I spoke and worked with Mr. Mansfield. 
Q I see. 


Whom did you principally deal with in Capitol 
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Airways after Mr. Clark died? 
A Mr. Mitchell, his successor. 
Q Did you arrange with Capitol Airways for a 
chater flight on July 1, 1965? 


A Yes, I did, sir. 


Q For New York State Teachers' Study Group? 


A Yes, I did. 

Q Who was in charge of charter arrangements within 
the study group? 

A Mrs. Friedman. 

Q Is she your wife? 

A Yes, sir. 

Q Did Nelson Travel Service enter into any agency 
agreement with Capitol on the July 1, 1965, charter? 

A Yes, sir, we did. 

Q Now did Nelson Travel Service mke any 
arrangements for any other charters with Capitol Airways 
for the summer of 1965? 

A Not for the summer-- yes, actually I entered 
into a contract agreement, had the agency agreement, for 
several other groups. 

I had an agency agreement with a group called the 
professional teachers. 
I had one prepared for the United Federation of 


Teachers. 
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I had one for another group called the Sound 
and Light, and there were a number of others. 

Q When were these charters supposed to be operated? 

A Some were for the summer period, and some were 
supposed to be for Easter. 

Q This was '65? 

A ‘65, yes. 

Q Did you enter into any arrangement with Capitol 
Airways with any charter for the New York State Teachers' 
Study Group besides the July 1, 1965 charter? 

A Yes, there were two other charter flights involved. 
There were three we got involved in for the New York State 
Teachers' Study Group. 

Q This is during the summer of 1965? 

'65. 


Were there any contracts executed on these 


There were three contracts scheduled-- 


MR. BERKOWITZ: Objected to unless the contracts 


are produced. The witness's testimony as to what contracts 


were entered into, I respectfully submit, would be 
improper. 

The best-evidence rule would require the vroduction 
of the contracts as setting forth the terms and conditions 


* : ~. therein. 
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Q Mr .Friedman, I show you this contract that is 


marked BOE Exhibit 1, which is in evidence. : 
Is this a contract for the New York State 
Teachers' Study Group? 
A Yes, it is. 


For the July 1, 1965 charter? 


Q 
A That's correct. 
Q 


Were there any other contracts executed for the 
New York State Teachers' Study Group flight? : 
A There were two other contracts. ! 
MR. BERKOWITZ: That's objected to, and I ask 
that be stricken unless the contracts are produced. 


EXAMINER FREDRICKS: There is an objection to 


MR. BYRNE: I understand, but I am just asking 
him if from his information that there were any contracts 
that were executed besides this one for July 1, 1965. 

EXAMINER FREDRICKS: Well, as I andenebna it, 
that's what Mr. Berkowitz objects to. | 

MR. BERKOWITZ: That's notin issue here. 

The complaint alleges merely the July 1, 1965 
contract. 

Q Well, did you enter into any other type? Did you 
speak with Capitol Airways or the representative of Capitol 


Airways concerning flights for the New York State Teacher: ' 
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Group on dates other than July 1, 1965? 
A Yes. Yes. 
(a) This was for the period-- 


For the 1965. 


Summer. Correct. 


A 
Q The summer of 1965? 
A 
Q 


Did Capitol make any commitments of any type? 
MR. BERKOWITZ: That's objected to. It calls for 
a conclusion. 

Q You said you discussed these flights, flights 
besides this July 1, 1965 charter? 

A Absolutely. 

Q Wham did you discuss this with? 

A Mr. Mitchell. 

a) Now, Mr.Friedman, who was bh charge of collecting 
money from passengers on the New York State Teachers' Study 
Group charters in the summer of 1965? 

A The New York State Teachers' Study Group. 

Q What person was in charge? 

A Well, 1t was my wife, Mrs. Friedmn, and there 
were two other people helping her. 

Q Me. Friedman, I have here a series of checks 
which are marked BOE Exhibits 55 to 96. 

I as& you to look at these checks and tell me 


4f you received these checks from Mrs. Friedman. 
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Yes. 


Did you endorse those checks on the back? 

Well, either I mdorsed it myself or ny bookkeeper 
in the office did. | 

I see. 

Where were these checks deposited? 

A Well, we had, in our bank of course, in Westchester; 
we had the First Westchester National Bank and the National 
Bank of Westchester, and then at a later date we had 
the County Trust Company-- the County Trust Company, yes. 

Cc Did Nelson Travel Semice and Nelson Group Travel 
have separate checking accunts? : 

A Yes. 

MR. BYRNE: Mr. Examiner, I have here two checks 
which I would like to be marked BOE Exhibits 97 and 98. 

EXAMINER FREDRICKS: Very well. : 

Can yau identify them one from the other? 

MR. BYRNE: Yes. These checks are on the account 
of Nelson Travel Service. : 


One is check No. 542 and one is No. 662. | 


MR. BERKOWITZ: Mr. Byrne, I think BOE 97 1s 


the page or the aub of the check book. 
MR. BYRNE: I think that was witndrawn, Mr. 
Berkowitz. I tHink you admitted that payment of $25,000 was 


received. 
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MR.BERKOWITZ: That's right, that was withdrawn, 
Mr .Examiner. 
EXAMINER FREDRICKS: Yes. It was marked as 
BOE Exhibit 97 for identification, however. 
So let's mark these 98 and 99. 
(BOE Exhibits Nos. 98 and 99 were mr«ed for 
identification.) 
Q Mr. Friedman, I show you these two checks which 
are marked BOE Exhibits 98 and 99. 
Is your signature on these checks? 
A Yes. Yes, they are. 


Q Were these signed on or about the date which is 
stited on these checks? 


A I would assume they were signed on the date they 


werc dated, yes. 
Q To whom did you give thesechecks? 
A I think--I am sure I gave themto Capitol. Whether 


I mailed them or gave it to them personally, I really don't 
know. 


Q I see. 


But you gave them Capitol Airways, either by 
mailing them or personallygiving them? 
A Yes. 


Q I see. 


Por what purpose? What were these checks in payment 
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for? 


A Well, they are both marked for payment on the 


July 1 to September 3 flights. 
Q I see. 
A For the New York State Teachers. 
© And this check which is marked BOE Exhibit 982 
A Well, for deposit, New York State Teachers! 
Study Group, charter flights from July 1. : 
Q This would refer to a summer flight for the 
study group? ! 
A That's correct. 
MR. BYRNE: Mr.Examiner, I offer the checks marked 
BOE Exhibits 98 and 99 into evidence. : 
EXAMINER FREDRICKS: They are received in 
evidence. : 
(BOE Exhbits 98 and 99 were received in 
evidence.) 
o Now, Mr.Friedman, I show you this check marked 
BOE Exhibit 12. 
This is already in evidence, and I ask oa if 
your signature appears on this check. : 
A That's my signature, yes. 
Q Did you sign that check on or about the date 
which appears thereon? | 


A Yes. 
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fo whom did you make this check payable? 
Capitol Airways. 
5: Did you give this check personally to any 
Capitol employee or did you mail this check in? 
Well, did you send-- 
I believe I gave this to Mr.Mitchell when he was 
in wy office. 
Now this check 8 mrked “payment stopped”. 


That's right. 


Q 
A 
Q Did you stop payment on this check? 
A 


I stopped payment on this check. 

Q What was the reason for stopping payment on 
this check? 

A I didn't have funds to cover it and it would 
go back collect and I would rather stop payment on it. 

Q Thank you. 

Mr .Friddman, did you transmit to Capitol a check 
in the sum of $25,000, which had been writtenon the funds 
of the New York State Teachers' Study Group? 

A Yes. 

Q Was ‘this payment for the July 1, 1965 charter? 

A Yes. 

Q Did you make any other payments to Capitol 
Airways for this flight of July 1, 1965, besides the 


checks we have just disussed? 
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A Well, yes, there were payments mde for | 
deposit on other flights, on other flights other than 
for the New York State Teachers' Study Group, which were 
to be applied, when I cancelled these flights out they 
were to be applied for the New York State Teachers' Study 
Group. | 

Q Would you please explain that? 

A In other words, if I had $5,000 on deposit for 
another flight other than the New York State Teachers! 
Study Group and I cancelled the flight with Capitol, the 
$5,000 that was on deposit with Capitol would have been 
applied to the New York State Teachers' Study Group flight, 
in addition to the payments I received for any other 
flights. 


Q Were these in addition to any payments mde 


for the July 1, 1965 flight? 
A Directly, yes. 

MR. BYRNE: Mr. Exaniner, I wauld like to have 
the following five checks marked as BOE Exhibits 100 thmegh 
104. 

(BOE Exhibits 100 through 104 were nciced 
for identification.) 

Q Mr. Friedman, I show you these checks which 
were marked BOE Exhibits 100 through 104. Will you please 
look at these checks? | 
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Well, first of all, that specifically states 
the check marked BOE Exhibit 100. 
MR. BERKOWITZ: BOE 100, Mr. Byrne, is which 


MR. BYRNE: That's check No. 639. 

Q (Continuing) Does your signatxre appear on this 
check? 

A Yes, it does. 

Q Now BOE Exhibits 103 and 104%, does your signature 
appear on tose checks? 

A Yes, they do. 

eC Did you sign these checks on or about the date 
which apears on them? 


Yes. 


A 
Q To whom did you give these checks? 
A 


These checks were given to Mr. Mitchell. 
fe] Now I show you thechecks which are mrked BOE 
Exhibits 101 and 102. 
Whose signature appears on those checks? 
A That was my secretary's, Miss-- Mrs. Joanne 
Floyd, who had power to sign my checks. 
Q Did you tell her to sign these two checks? 
A Yes. 
Q Were these signed-- 
EXAMINER FREDRICKS : Which checks? — 
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MR. BYRNE: I am sorry, Mr.Examiner. 


These are the checks marked BOE Exhibits 102 
101. | 


(a (Continuing) Were these signed on or about 


the date which appears on them? 
A I would say so, yes. 
Q Did you give these checks to Daniel Mitchell? 
A They were givdn or they were mailed. I don't 
recall, but they were given to Daniel Mitchell. : 
Q Now I refer you to BOE Exhibit 104. | 
That's check No. 380. : 
Would you please explain the notation on the 
left-hand side of the front of that check? | 
A Yes. 


It says ‘replacement ®r check 821, nat-"--"NTS." 


I don't know what that stands for. 
Q Would that stand for Nelson Travel Service? 
A That's right. i 
The check for $3,000 was originally avawn on 
Nelson Travel Service and apparently had been returned. 
Apparently there wasn't enough money in thet 
account and it was reissued on Nelson Group Travel Corporation. 
MR. BYRNE: I see. i 
Mr. Examiner, I have a check stub book. r would 


like to have a certain page marked BOE Exhibit 105. I do not 
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hae a copy of this check stub for the parties. 
EXAMINER FREDRICKS: Yes, it will be so mrked 
for identification. 
Will you mark it physically? 
(BOE Exhibit 105 was mrked for identification. ) 
c Now, Mr. Friedman, I refer you to the check stub 
on BOE Exhibit 105, a check stub No. 821. 
Did this check, which is marked BOE 104, replace 
this check? 
A Yes, it did. 
Q Now, Mr. Friedman, would you please tell us for 
what purpose you gave these checks to Mr. Mitchell? 
A Well, actually they were for, ostensibly as a 
loan and the checks were marked. 


All I think but one or two are marked that way, 


° There are several checks marked “loan. 

A Yes, but technically I guess and literdly they 
were for services rendered and to be rendered. 

Q What services were these? 


A Well, we were working very closely with Capitol 


Airways toward getting a great deal of flights going down, 


right to the Caribbean area. 
Q I see. 


A And of course, the success of such a program would 
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depend largely upon availability of aircraft, and | 
Capitol would help us a great deal if we worked together. 
And we worked, we were worling on a very targe 
program of getting a number of flights going down to the 
Caribbean area. 
Q You gave these checks, coming to the total of 
$5,000, to Daniel Mitchell, to him personally? 
A Yes. : 


For his personal account? 


Q 
A Yes. 
Q 


You gave these checks to him. 
What particular services did Mr. Mitchell perform 
to merit the receipt of these? 
A Well, Mr. Mitchell was the manager of the New 
York office. : 

_ Q Now what service did Daniel Mitchell perform for 
Nelson Travel Service, or Nelson Group Travel Corporation 
that you gave him the sum of $5,000? | 

A Well, he didn't perform any services per se. It 
was for services that probably might be performed an the 
future, just to build a close relationship between the 
office of Capitol Airways and Nelson Group Travel. 

a I see. | 

Did you have any other financial arrangements 
with Daniel Mitchell? : 
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A Well, we discussed with uy attorney, Mr. Robert 
A. fredman in New Rochelle, New York, whether Mr. Mitchell 
and Mr. Mensfield would participate in Nelson Group Trevel 
as far as on the stock arrangement was concerned, and also : 
at that time I was mgotiating with a travel agency oalled 
Gail Travel in New York City, where I was to buy Geil 
Travel, and Mr. Mitchell and Mr. Mansfield could also 
participate in that stock participation, and they would 
be, Mr. Mansfield would not. be named by name and Mr. Mitchell 
would be named by name, but thoy would own the-- 10 per 
cent of the stock I think is what we considered. 

Q Now you said that Nr. Nithcell and Mr. Mnsield-- 

A That's correct. 

fa) ~-- were to obtain-- 

A Although I never discussed this with Mr. Mansfield 
directly. Mr. Mitchell told me he was acting on behalf 
of Mr. Mansfield and himelf. 

Q Now what was the stock interest which lt. Mitchell 
was supposed to receive? 

A They would own 10 per cent of Nelson Group Trevel 
Corporation and 10 per cent of the Gail Travel Service when 
I would buy that. 

Q You offered this stock interest? 


A Yes. 


Q Did they take this stock interest? 
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A It reached the point where my attorney, Me. Robert 
A. Freeman, in New Rochelle, drew up the papers, but 4t was 
never consummated. | 

These, these papers were drawn up in front of 
my attorney, Mr. Freeman. : 

Q When did this transaction occur? 

A I can't pinpoint the exact date, but I would say 
approximately March, possibly March of '65. 

Q Did any other persons besides yourself hold any 
stock interest in Nelson Group Travel Corporation? | 

Yes, there were two partners. 
Who were they? 
Two additional stockholders. 
Who were these? 

A Mr. Donnald Schorr, D-o-n-n-a-1-d Schorr, S-c-h-o-r-r, 
who owned 10 per cent of the stock, and Mrs. Patrician 
Flanagan, F-l-a-n.a-g-a-n, owned lo per cent of the 
stock. : 

Q What were the circumstances under which she 
obtained 10 per cent stock interest in Nelson Group Treva 
Corporation? | 

A I gave her 10 Decent of the stock.. She was working 
for me. She was my vice-president, and I gave her 10 per cent 
of the stock. 


Q@ Did you ever discuss giving a stock interest in 
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Nelson Group Travel Corp. to Patricia Flanagan in the 
presence of Mr. Daniel Mitchell? 
A Oh, yes. 
Q Why did you discuss this matter with him? 
A Actually I came to know Mrs. Flanagan by virute 
of the fact that she worked for an agency in Canada, Tropical 
Holidays, which had a very similar operation to Jamica-- and-- 
not a similar. At that time I wasn't working any trips to 
Jamaica at all. 
And Mr. Nensfield introduced me to Nr. Gregory 
who was the president of Tropical Holidays and at that 
time Mrs. Flanagan's was his vice-president in Canada. 
And Mr. Mansfield arranged for me to meet Mrs. 
Flanagan here in New York and I became the North American 
agent for Tropical Holidays and then when Tropical Holidays 
went defunct, I hired Mrs. Flanagan to work for Nelson 
Group Travel. 
Q I see. 
A But Mr. Mansfield thought that she would be a 


decided asset to the corporation and I believe-- I don't know 


if they flew any flights with Capitol, but they certainly 


were well known to one another. 
Q Were you a personal friend of Mr. Daniel Mitchell? 
A I think we were ‘personal friends as well as 


business associates, yes. 
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Q Did you have many social contacts with Mr. Mitchell? 
A Oh, yes. Yes. : 
© Now you stated that prior to the summer of 
1965 you acted as agent on other charters-- 
A That's right. 
Q -- for Capitol Airways. 
Who made payment on these charters? , 
A I made payment to Capitol Airways for the 
study group. 
fa) From the funds of Nelson Travel Service or 
Nelson Group Travel Corporation? , 
A Yes, exactly the same way, yes. 
Q Was 1t your practice in dealing with charters 
on Capitol Airways for Nelson Travel Service to make 
payment? | 
A Well, sure. 
To the carrier? 


Sure. 


Q 
A 
Q Rather than to any other organization? 
A 


Yes. 

As a mtter of fact, on one occasion we discussed 
the pros and cons of this, and I was given to understand 
that they require it directly from the group only, where 
they don't know the agent, but where they Imow the agent 


is perfectly all right to pay through them for the grap. 
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Who told you that? 

A Mr. Schofield and Mr. Mitchell. 

Q Were there any criminal proceedings brought against 
you in the summer of 1965? 

A Yes. 

Q What criminal proceedings exactly were brought 


against you? 


A I was indicted on grand larcency in the first 


degree. I pleaded guilty to grand larcency in the second 
degree and I am currently serving a sentence in state 
prison. 
MR. BYRNE: fT have no further questions of this 
witness at this time, Mr. Examiner. 
CROSS -EXAMINATION 
By Mr. Berkowitz: 

c Mr. Friedman, you are the husband of the 
previous witness, Sari Friedmn? 

A I most certainly am. 

Q And these checks which you testified about, 
which were marked loans, totaling $5,000 to Daiel Mitchell, 
do I understand you correctly, that the reason why you 
made these loans to Mr. Mitchell personally is because 
you thougit he could help you in getting you suitable dates 
from Capitol Airways when certain aircraft would be available 
for ‘charter flights? 
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Let me put it this way: It would be to your 
benefit to have a friend in Capitol Airways so that you : 
might thus get preferential treatment so far as the availbility 
of #ireraft? : | | 

A Mr. Berkowitz, I can't answer that in a yes: or 
no answer. May I go beyond that yes or no? ie 

Q Well, no, let me try to phrase it my way, please. 

These were not bribes to Mr. Mitchell so that 
Nelson Group Travel would obtain some unfair, improper, 
unlawful advantage of Capitol Airways, was it? i 

Yes or no? 

A You will have to ask me the question again. I 
am sorry. | 

Q These checks totaling $5,000 were mrked searer 
were they not, and you anticipated that eventually $5,000 
would} be paid back, would it not? 

A No. 

Q You did not? Well, did you at one time tell me 
that at one time you had loaned a:smil sum to Mr. Clark, 
the predecessor of Mr. Mitchell, and Mr. Clark repaid it 
and sent you a letter, thanking you? 

A In the sum of $10, yes, sir. 


However, it was a loan, was it not? 


Q 
A = We went to the airport and he needed $10. 
Q 


Will you be good enough to listen to ny question? 
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Either answer my question or, if you don't understand it, 
please say so. 

A Right. 

Q Now your testimony--and I listened to it-- you 
said the important thing was in order to have a euece*srul 
business or words to that effect, to have tne availability 
of aircraft, isn't that so? 

A Yes, it's one of ‘the reasons, one of the points. 


(n One of the min factors in order to have a 


successful travel agency operation, to have aircraft 


available, isn't that correct? 

A Yes. 

Q And you know that Mr. Mitchell was the sales 
director in the New York area, is that right? 

A Yes. 

Q And Capitol Airways had its offices and principal 

place of business in Nashville? 

A Right. 

Q So that the New York office with respect to sales 
was under the guidance of Mr. Daniel Mitchell? 

A Right. 

Q  And,therefore, Mr. Mitchell would be the person 
who would arrange for the sales of charter flights in this 
area, the New York area, isn't that correct? 


A Right. 
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Q And, therefore, 1t would be helpful to you if 
Me. Mitchell, as between you, Nelson Group Travel ant 
another competing travel agent where both travel agents 
would want an aircraft on the same date, 1f he were to 
prefer to want your company, isn't that correct? , 

A Yes. | 

Q And, therefore, it was to your benefit to be 
friendly with Mr. Mitchell, isn't that right? | 

A Yes. : 

Q And in order to furth:r your friendship at 
a time when Mr. Mitchell had some personal financial 
difficulty, you agreed to mke a loan to Mr. Mitchell, 
isn't that correct? | 

A —- Right. | 

Q And these checks which were introduced an 
evidence. were these moneys which you advanced on this 
loan, isn't that correct? | 


Well, you are using-- 


A 
Q Yes or no? 
A 


No. 
Q You testified a minute ago that Mr. Mitchell had 
some personal financial problems. | 
A Right. 
Q And he needed some money by way of loan and he 
approached you for a loan and you helped him out, aia you not? 


-152- 
(Tr. 151] 

Right. 

fa) Now this was not a secret off-the-record payment 
by cash to Mr. Mitchell for his favor, was it? 

A Not this particular transaction. 

Q We are talking about this transaction. 

Please limit it to this transaction. 

Did you think at this time when these checks 
were advanced to Mr. Mitchell that it was a proper type 
of arrangement, or did you think it was improper? 

A Improper. 

(n It was improper, amwhat was your motive in doing 
this thing which you thought was improper? 

A What was wy motive? 

Q Yes. 

A We had worked out an arrangement where I would 
give Capitol Airways, the people in Capitol Airways, that 
helped me get a flight or a charter flight, $500 commission 
per flight. 

In addition, I was to be given various contracts 
when people came in for charter flights and there was no 
agent of record, I would be mde the agent and given the 
five per cent commission. 


Q On these flights? 


A ’ I was also, if I may continue, I was also told 


at that time that when people came in requesting chater, planes 
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for charter flights that they had in mind, they would 


be referred to me, and in this intance I was given various 
leads. : 
Q Now these flights which you say came in to 

Capitol, I presume you mean the New York office, in which 
there was no agent; am I correct then from your testimony 
that the arrangement then was that your name or your company 's 
name would be put down as the agent on those flights? 

A That's correct. : 

Q So that your company would then get a commission 
to which it was not entitled? i 

A That's correct. 

Q Would this be stealing from Capitol? 

A No; not as far as I know. Not if the regional 
manager names me the agent. | 

C Well, if in this case, in such an instance, no 
agent was to get a commission, but the entire charter 
price paid to Capitol by virtue of having your company's 
name put in tle contract as agent, wouldrt this deprive Capitol 
of the amount of money or dollars which were to be paid as 
commission? | 

A I don't thirkso, because the CAB ruling = BS 
interpreted it was that in the case of a supplemental carrier 
Such as Capitol, Saturn or one of the others, that at wasn't 


required for the agent to be given the commission. Anybody on 
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the flight could be given the commission, and somebody 
wauld have been given the five per cent anyway. 
Q Wel, who would have been given the five per cent if 
your company had not been put down as agent? 
A I would say the group leader pethaps. 
You say the group leader, perhaps? 
I don't know. It would be of their own choosing. 


Is it possible there would be no commission 


I don't think there's a flight that goes off 
without the commission being paid. At least I have-- 

Q Well, | the fact your name was put down and you 
thus had a commission on a flight with which you had no 
connection, didn't that deprive some other agent of a 
commission, or a group leader? 

A Yes. 

Q  Woull that be stealing frem this other agent or 
group leader? 

A I don't Imow. Unless Iaid some of. the work involved 
like preparing a manifest. That's the only work involved 
in working for a charter flight. 

(a) Were there any such flights where your name or 
the name of Nelson Group Travel was put down on a oracter 


which was handled through the New York Capitol office where 


your company actually received commissions when in fact you 
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were not the real agent? 

A We didn't receive the commissions. That's just the 
trouble. We did not receive the commissions, but we took 
agreements, one the professional teachers and the other was 
the Light and Sound or Sound and Light, I believe. 

Q Those two groups that you mentioned were not 
customers of Nelson? 2 

A That's correct. 

Q But these were so-called house accounts or house 
charters? i 

A I assume they were. 

Q And the name of Nelson Group Travel was put down 
as the agent? : 

A That's correct. 

@ By whom? 

A I was sent a copy of the agency agreement which 
I signed. | 

Q Sent by whom? 

A By Mr. Mitchell of Capitol Airways. 

Q And you knew nothing about these flights sane 
you got these agreements? | 

A I kmew nothing about these flights. 

Q And when you received these papers in the mail 
you signed them and then returned them? : 


A Yes. I think I got a copy in ay files. I am sure of 
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Do you know when these flights took place? 
A One was to take place last summer and one I believe 
early in the year. 
Q Do you know whether those flights took place? 
A I know one did. The Light and Sound or Sound 
and Light. I don't believe the professional teachers does. 
(a The Sound and Light or Light and Sound, whichever 
one you say, do you mow where that charter was to? 
I believe it was to Puerto Rico. I am not sure. 


Do you know what type of equipment was to be 


A Super-Constellation. 
Do you kmow what the amount of the commission was? 
I don't recall what it was; to Puerto Rico. 


Did you in fact render any services on that 


No, none at all. 

So whatever arrangement might have been or whatever 
discussion might have taken place, the fact is that this 
scheme —- never carried out? 

A ‘That's correct. 


You never got 10 cents? 


@ 
A Not a dime. 
Q 


No money at all? 
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Nothing. 


All right, then. 

To get back to what you testified aoa you 
say that the proposed deal that was handled by your lawyer, 
Robert A. Friedman-- incidentaly, where is he located? 

A It's Freeman, F-r-e-e-m-a-n. : 

Q I beg your pardon, where is he located? — 

A 271 North Avenue in New Rochelle. | 

Q And this was a proposed arrangement whereby Messrs. 
Mansfield and Mitchell would participate to the extent of 
each getting 10 per cent of the stock of Nelson Group 
Travel? 

A Not each. I am sorry. It's collectively. 10 
per cent. | 

Q Collectively 10 per cent, and you say you had 
no discussions with Mr. Mansfield but yau had the 
assurance of Mr. Mitchell that he was acting for both Mr. 
Mansfield and himself, but you knew Mr. Mansfield, a1 
you not? | 

A Very well. 

Q And had known him for quite some time? 

A Quite some time. 


Q@ And you spoke to him very, .>ften on the 


telephone? 


A Very frequently. 
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Q Well, were there any occasions when you spoke to 
Mr. Mansfield on the telephone subsequent to the time when 
Mr. Mitchell told you he was acting for both? 


A Never did. I felt the phone was an improper way 


of handling this. 

(a) Well, did you feel that this was an unlawful 
arrangement? 

A Not unlawful but-certainly in bad taste. 

Q Bad taste? 

A Obviously. 

Q And you think there might have been a conflict 
of interest on the part of Messrs. Mitchell and Mansfield 
to participate secretly in the agency of your corporation 
when they were employed at the same time by Capitol 
Airways? 

A I think it would have been bad taste again. 

Q Aside from this, wouldn't it give rise to a 
conflict of interest? 

A On ener part, yes. 

Q There would be certain loyalties whichthey owed 
to Capitol Airways? 

A They would be subjugated. 

Q And then lagalties which they owed to your 
travel agency? 


A That's correct. 
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Q Was part of these negotiations with Mr. Mansfield 
and Mitchell to put up any money for this 10 per cent 
interest? : 

A No. 

Q So this was going to be a gift? 

A A gift. 

Q And the purpose of this gift was, therefore, on 
your part to get some preferred treatment from Messrs. 
Mitchell and Mansfield in the transactions between Captiol 
Airways and Nelson Group Travel? 

A That's correct. 

Q Now Nelson Group Travel; was, as you put it, a 
group type of agency where you operated in the nature of 
a wholesale business? | 

A Not wholesale, but we didn't deal in the single- 
ticket operation. It was only sole entity groups. | 

Q So you didn*¢% concern yourself with individually 
ticketed passengers? ! 

A That's correct. 

Q That was not within the business arrangements of 
Nelson Group Travel. ! 

Well, didn't you feel that making such <= 
arrangement or proposing such arrangement that was never 


carried out, that this was in the nature of a bribe? 


MR. BYRNE: That calis for a legal conclusion, Mr. 
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Examiner. 
EXAMINER FREDRICKS: I will allow the question. 
A I didn't consider it a bribe at all. I thought it 
was a gratuity. 
Well, you didn't want Capitol to lkmow about it? 
No. 
You didn't want to talk about it over the telephone? ~ 


No. 


It had to be kept secret by not having the 


names on the record? 
A That's right. 
And, therefore, you knew it was improper? 
That's right. 
And you are giving them something for nothing? 
Right. 
Well, wouldn't you describe it as a bribe? 
I guess the final interpretation would be a bribe, 
yes. 
Q And didn't you consider yourself then committing a 
crime by offering such a bribe? 
A No. 
_ MR. BYRNE: Well, Mr. Examiner, he is calling for 
him to state whether it was a crime or not. 
I mean it's not within his scope to decide what 
4t is as a crime or not, but this is a designation -- 
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EXAMINER FREDRICKS: Wal, I will ask Mr. Berkowitz 


if this line of questioning will help in solving the issue 
here. : 
MR. BERKOWITZ: All right. I will let it pass. 
I think 1t 1s obvious to everyone that a bribe is a crim. 
It goes without saying. I don't need this witness ‘s 
interpretation. : 
€ Mr. Friedmn, were you present in this hearing 
room this morning when you heard your wife testify Roncaerine 
the formation of the corporation, New York State Teachers! 
Study Group? : 
A Yes. 
Q . You reard that? 
A Yes. 4 
Q And you heard her testify that this corporation 
was formed by your lawyer, is that correct? | 
A Well, not my lawyer per se. An attorney that 
I knew that handled some of this type of work, yes. 
Q For your travel agency? : 
I beg your pardon. 


Was he also the lawyer for your travel agency? 


But you made the arrangements with him? 


A 
Q 
A No, he was not. 
Q 
A 


That's right. 


a You also heard her testify that there was a batch, 
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a series of checks of varying amounts which she signed on 
behalf of New York State Teachers' Study Group to Nelson 
Travel Agency and that these checks accomplished moneys 
for various flights, brochures, stamps, printing and for 
many things. 

You heard that? 

A Yes, I did. 

Q And your wife then in the function of president 
of New York State Teachers' Study Group delegated you on 
behalf of that group to use those moneys for various 
purposes on behalf of this group? 

A She didn't delegate me for this function at 
all. 


Q@ Well, let me put it to you this way: These 


checks which N<lson Group Travel received included partial 


payments. full payments and varying amounts for various 
purposes, is that correct? 
A That's correct. 

Q And Nelson Group Travel Corp. was requested 
to use these funds for the purposes indicated on the 
checks themseives as the notations? 

A That's right. 

Q And your wife trusted you to handle these 
moneys accordingly? 

A Certainly did. 
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And you agreed to handle those moneys accordingly? 


I certainly did. 

© And when ‘your corporation got into financial 
difficulties » you didn't anticipate that, did you? : 

A Anticipate financial difficulties?. 

Financial difficulties. 

No. 

That was not within your contemplation? 

It should have been but it wasn't. 

It wasn't, and so for these financial difficulties 
where the expenditures exceeded the receipts, you would not 
normally and, had this not happened, paid out these 
various moneys for the various purposes designeted, isn't 
that right? | 

A That's right. That's right. 

Q And, Mr. Friedman, isn't it true that if ~ check 
for a payment of a charter flight which was mecetned by 
Nelson Group Travel, if thereafter this flight were 
cancelled, this money would have been returned by : 
Nelson Travel to the New York State Teachers' Stuty Group? 

A That's right. 

Q Because you considered that as money of the 
New York State Teachers' Study Group? : 

A No, the funds came into the Nelson Group qravel 


and which were deposited in Nelson Group Travel checking 
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account. 


Q Yes, but I say suppose some funds in which you 


got, for instance, a check mrked for British something 
or other, a certain amount, and thereafter the charter 
were cancelled, ‘that money would then go back? 

A That's the way it should work. 

Q To the New York State Teachers' Study Group? 

A As a form of refund. 

° Yes. ‘Yes, so you were, therefore, as signatory 
on these checks-- and also you had some employee as 
signatory-- were there solely in charge of how these moneys 
were distributed and paid out? 

A Yes. 

ial It isiunfortunate you got into these financial 
difficulties and, had the Capitol flight of July 1 been 
cancelled, whatever moneys you had not paid over you would 
return to the-- 

A That's the way it should work. 

Q Pardon? 

Tht's the way it should work, yes. 

Q Now other than Capitol Airways how many other 
airlines did you arrange flights on, charter flights on? 

A Well, there was one with British Eagle Airways 
and there was one with Trans International Airways and- 


no, I am sorry-- two with Trans International Airways and 
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with World Airways. 


@ And prior to 1965, how many airlines other than 


Capitol did you arrange charters with? 

A Just Capitol. 

Q Just those that you, mentioned now. 

Does Nelson Group Travel advertise in any medium 
of any kind, newspapers or brochures? 

A Nelson Group Travel sent out many brochures, yes. 

Q To various types of organizations? 

4 That's right. 

(a) And you advertised Nelson Group Travel agi being 
a specialist in group travel? | 

A Correct. 

Q And as an independent travel agent? 

A I don't think we said anything about independent. 

e You may not have said independent, but you 
considered yourself as travel-- i 

A Group travel, yes. 

Q And before either you or anyone else became aware 
of the financial difficulties in which Nelson Group Travel 
found itself, you owed the New York office of Capitol 
Airways some balances, did you not, or the corporation did, 
for some previous flights? | 

A I don't recall that. 


Q Well, you mentioned that there were three flights which 
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carried charters by Capitol in the previous year, that is, 


1964. 

A Right. 

Q Right? 

A Right. 

Q And isn't it true that in connection with those 
three flights there were some balances due to Capitol-- 

A Absolutely not. Absolutely not. - 

Mr. Warren Clark wouldn't have let the flight go 
off owing money, and he wouldn't have left a flight go 
off unless he were paid 60 days prior to flight time. 

There was no money owed Capitol for anything prior to 
1965. 

Q Well, let's get to 19€5. Was there any money 
owed to Capitol for any flight prior to July 1, 1965? 

A I don't think so. If there was, there may have 
been @ small balance due for a United Federation of 
Teachers flight down to Jamaica. I don't recall. 

Q There is such a possibility? 

A There is such a possibility. 

(a) And if there were such moneys due on any earlier 
flights-- I say earlier-- prior to July 1, 1965, if Nelson 
had made some deposits or forwarded some deposits to Capitol 
for some flights subsequent to July 1, wouldn't it be 
proper to credit that amount on the previous indebtetiness or 
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balance due from Nelson to Capitol? 
A Are you asking for my opinion, Mr. Berkowitz? 
Q Well, wouldn't it be applied against the 


earliest flight? 


A I don't think so permanently. I think the 


payment should be mde for that specific. flight rather than 
take money for the New York State Teachers' Study Group 
and pay for the United Federation of Teachers. 
fal Mr. Friedmin-- 
A I am sorry if I misunderstood you. 
Q No, please, don't volunteer. 
Don/.t please, attempt to argue with me. I am asking 
you very simple questions. 
Now frem what I gather you deposited in Nelson 
Group Travel Corporation moneys which were receives for 


various purposes. 


In other words, there was a comingling of 


Right. 
No question about that? 
No question at all. 
Q So,therefore, when you issued a check to a 
particular carrier, whether it was Capitol or anyone else, 
there was no way of telling which dollars those represented, 


in other words, whether it was money recefved on any of these 
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series of checks from New York State Teachers' Group or 
anyone else; they all went into the same pot, did they not? 

A That's correct. 

Q So that under those circumstances, if there had 
been a balance due from Nelson on flights performed by 
Capitol prior to July 1 and if some moneys were paid to 
Capitol by Nelson on flights not performed and the same 
moneys came from the generel funds of Nelson, would that 


not properly be applied to the earlier debt? 


A Not if the stub of the check-- am I volunteering 
information? 

Q You are volunteering. I didn't say anything about 
the stub of a check, unless it applied to a particular 
flight. 

A No. I don't agree with that. 

Q Pardon? 

A I don't agree with what you just said. 

Q Now did you know that prior to flight time the air 
carrier was required to collect its full charter price? 

A That's correct. 

Q And in comection with the July 1, 1965, flight 
you did know that Capitol had not been paid a belance of 


some $16,000? Yes or no? 
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No. 
Was there a balance due Capitol on that Jay 1st? 
I am-- there was a balance due-- 
I am not asking you how much. 
No. 
There was a balance due on that Capitol flight? 
Yes. i 
Q You were shown two checks by Bureau counsel, BOE 
98 for identification, one check in the amount of $5,281, 
and BOE Exhibit 99, in the amount of $5,185.20, totaling 
$10,362, correct? | 
A Yes. 


Q And you also know, I think you so testified, that 


there is a check from the New York Teachers' Study Group 


directly to Capitol for $25,000. 
My computation for those two checks for the 
$25,000 results in a total of $35,362. : 
Do you accept that as correct? 
A The addition is correct, yes. 
Q Now, Mr. Friedman, you also heard your wife 
tetify, did you not, this morning, that you told her-- I daft 
know whether you say this is correct or whether she may be 
mistaken-- that instead of making a check payable by New 
York State Teachers' Study Group to Capitol Alrways as 
per the notation at the foot of the contract, BOE 1, "Make all 
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checks payable to Capitol Airways, Ine. 5" that you 
instructed or directed or advised or recommended or howeve? 
4t was put that as a matter of expedience-- I think thet 
was the word-- thet she make a check of the New York Stete 
Teachers’ Study Group directly to Nelson. 

Is that correct? 


Directly to Capitol. 


A 
Q Capitol? 
A 


Por $25,000? © 

Q Yes. That check, yes, but that other check should 
be made not to Capitol but to #Nelson? 

A The $25,000. 

Q Other than $25,000. 

A Yes, I told her all the other checks would come 

through my office, that's right. 

Q Well, aid you tell her it would payable to your 
office and not to Capitol as a: matter of expediency? 

A I don’t understand your questioning. I am sorry. 

Q Did you at any time, directly or indirectly, state 
to your wife that instead of mking checks to Capitol 
Airways, these checks for expediency should be made to 
Nelson? 

A That's right. 

Q You did tell her that? 


A The only time I-- 
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Just a minute, please. 
You are-- 
You are not letting me answer a question.) 
Just a minute. | 
Counsel here, who represents the Bureau, will 
correct anything he wants to correct. , 
Would you know, please? : 
A My wife did not say that. She said the check for 
$25,000 should be mde out directly to Capitol Adrways 
because I told her it wild be more expedient that way and 
that's exactly what's happened. 7 
Q Now, Mr.Friedman, wouldn't it be more expedient 
to have the other checks paid on this flight of guly 1 
also paid to Capitol? : 
A Yes-- no. 
Q But that one check it would be more expedient 
to pay to Capitol? | 
A If you will jet me explain. 


Q Just yes or. no. 


A No. 


Q It wauld not be more expedient to have that check 


made to Capitol? 
A The check was made to Capitol. 
Q Mr. Friedman, before you appeared to testify today 


were you interviewed by anyone on behalf of the Bureau of 
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Enforcement of the Civil Aeronautics Board? 

A Interviewed? No. Absolutely not. 

Q Were you interviewed by anybody representing 
the Civil Aeronautics Board? 

A No. 

Q Did you mke a statement? 

A Well, I spoke to Mr. Byrnes for a minute, but I 
wasn't interviewed by him. 

Q When was it you spoke to Mr. Byrne? 


Oh, when I came back from lunch. 


A 
Q Today? 
A 


Yes. 
Q I am talking prior to today. 
A Oh, yes, I was interviewed by Mr. Byrme and-- 
I did not get your name. 
MR. NADONLEY: Nadoniley. 
THE WITNESS: Yes. 
A (Continuing) I was interviewed by thom in the 
Bronx House of Detention. 
al Was this more than one interview? 
A Just one. 
Q And were notes mde of this interview lengthy 
notes, pages? 
A I would say it was several yellow sheets, yes, skr. 
© And the interview took several hours? ~~ 
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A couple of hours. Maybe an hour and a half. 


A 
Q Did you sign any statement? 
A 


No, I didn't. 

Q And in this interview didn't you tell these 
gentlemen that, so far as you were concerned, amonget other 
things you received a lot of moneys from New York State 
Teachers’ Study Group, and that these moneys were applied 
by you in the operation of your business, in the payment 
of various bills as required in the operation of the 
business? | 

A That's right. 

Q And didn't your wife know that these moneys which 
she was paying on behalf of the Teachers’ Study Group to 
Nelson were being used by the business to pay various bills? 

A She thought we were getting a lot d DOnesE She 
thought we were doing a tremendous business with other 
people. : 


She thought there was a lot of other money coming 


Q Did you deceive your wife? 

A Completely. 

Q And she relied upon you in connection with the 
operationof these charter groups? 3 

A Completely. 


Q And she took what you told her in good faith as 
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a hundred per cent correct? 

A Yes,she did. 

Q And she assumed that you were using these moneys 
that you received from her group for the purposes for which 
they were received? 

A She thought all the flights had been paid up, yes. 

Q@ The fact is you did not do so? 


3 That's correct. 


Q And for that reason you were convicted of larceny? 


A That's correct. 

Q Now other than your dealings first with Mr. Clark, 
with Mr. Mitchell's predecessor, and thereafter with Mr. 
Mitchell, you had no other business transactions, I take 
it, with Capitol Airways except what you told us today, 
in other words, Mr. Mitchell in the New York office. 

I am not talking about these propsed deals of 
donating a part interest, a ten per cent interest in your 
travel agency. 

I am talking about the charter flights. 

A I am afraid the question is not clear to me. 

Q All right. I will put it this way: You dealt 
wih no one else in Capitol Airways except Mr. Mitchell, Mr. 
Schofield, and Mr. Mansfield? 

A On the executive level, yes. 


Q Yes. Andyrevious to that, Mr. Clark? 
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A Yes. 
Q And during the regime of Warren Clark, now deceased, 
there were no problems? 
A No. 
Q He was an honest person? 
A Completely . 
Q And he acted within the scope of the authority which 
you knew he had as the New York representative? 
A Right. 
Q Would you say the same thing with your dealings 
with Mr. Mitchell? 
A Yes. I never had trouble with Mr. Mitchell. 
Q@ He acted within the scope of his authority in 
arranging these flights? 

MR. BYRNE: Objection. I don't think he is ina 
position to know whether he acted within the scope of his 
authority. 

MR. BERKOWITZ: All right. I will withdraw that. 

cC So far as you know, the New York sales representative 
of Capitol Airways had to do with the making of charter 
agreements for flight dates which would be available when 
Capitol would have equipment available, is that correct? 


A Basically, yes. 


C Yes. Other than that you knew that the New York 


office had no further authority; it was a sale office, is that 
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correct? 
A They would-- yes. Yes. Yes. 
Q You didn't deal with any of the officers of the 
corporation at any time? 


I spoke with them on a couple of occasions. 


Yes. I spoke with Roach, Mr. Roach. 


A 
Q Do you know who they were? 
A 
Q 


Mr. Roach, the gentleman here (indicating)? 

A Mr. Roach,I spoke with you on the phone at 
Nashville, and a heavy-set mn I met at Warren Clark's 
funeral, I spoke with him a couple of times. 

Q You mean you met him accidentally at the funeral? 

A That's right. 

Q But other than theese telephone conersations, perhaps 
once with Mr. Roach? 

A Just once,yes. 

Cc Did that have to do with a flight date, perhaps? 

A I don't know what the situation is. 

MR. BERKOWITZ: May we suspend for just a moment? 

EXAMINER FREDRICKS: Yes. We will be off the 
record for a moment. 

(Recess. ) 


EXAMINER FREDRICKS: We will be on the record 


By Nr. Berkowitz: 
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Q Therefore, Mr. Friedman, you were perfectly aware 
that the authority of the New York representative, first 
Mitchell, previously Clark, had to do with sales of 
charter flights and they were able to arrange with the 
ccmpany when certain equipment would be available? 

A Yes. 

MR. BYRNE: Objection. Isn't he drawing the 
conclusion as to that he knew the scope of authori ty? 

EXAMINER FREDRICKS: I am going to have to ask the 
reporter to read the question. 

(Last question read.) 

EXAMINER FREDRICKS: I am ging to let the question 
and answer stand, Mr. Byrne. 

Q Now, Mr.Friedman, you used certain language in 
describing these checks that were made to Mr. Mitchell. You 
stated that they were quote ostensibly unquote loans and 


it is so noted. 


At one time you said you didn't expect to 


collect these checks? 

A That's correct. 

Q Now if these were in fact not really loans, would 
you not have given this money in cash rather than by 
checks? 

A Not necessarily. There was one cash cranienoetons 


too, which was repaid. 
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Which was repaid? 
Yes, sir. 


So that this cash transaction then actually ves a 


That': right. 


And on these checks, right on the checks 


themselves, the notation was made, "loan"? 


A Um hmm. 

Q And actually you knew that all Mr. Mitchell could 
do for you was to prefer your company over that of some 
other agent with respect to certain prime dates for 
charter flights? 

A I have already explained, Mr. Berkowitz, that 
there was other, there were other considerations. 

Q Namely? 

a Namely being appointed as the agency for charter 
groups that didn't have an agent of record. 

Q But you say in two cases where your name was 
put down as agent, in one case the charter did not proceed; 
in the other case you didn't get the commission anyway. 

A Well, there were supposed to be many more.In 
addition I was taken up to see the Knights of Pythias 
director, the Hadassah director, the B'nai B'rith director. 

Q Well, this was for the purpose of building business 


for the future? 
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That is correct. 


I see. 

Did you think this was proper or improper to have 
your companys name as the agent when in fact your company was 
not the agent? | 

MR. BYRNE: Well, I objet to that. I don't see the 
relevancy of what he thought was proper or improper. 

MR. BERKOWITZ: This is a matter of eross- 
examination. 

EXAMINER FREDRICKS: Yes. 

MR. BERKOWITZ: And it has to do with the credibility 


of this witness. 


EXAMINER FREDRICKS: Well,you are going rather 


extensively into Mr. Friedmn's state of mind at the time 
of these transactions. 

I wonder what we build on that. 

MR. BERKOWITZ: Well, may I rephrase it then. 
I will withdraw the last question. 

Q I think you testified that in no event would 
Capitol Airways lose any money if the name of your Sommer 
were put down on charters as the agent, when in fact your 
company had not been the agent. 

A And I think I answered you, I believe, that, that 
someone somewhere would be the agent. Somebody, but, too, 


I-- 
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Q Suppose no one were named as the agent. 
Wouldn't that be a house charter? 


A No. That's-- 


Q Would that not be possible when in fact you 


were name was not put down and you were not the agent? 

A I thought there was someone that the five per 
. cent commission had to be paid to. 

Q Mr. Friedman, if there were an agent who claimed 
the commission, didn't you know that putting your name down 
would result in two people making the same claim? 

A Not necessarily. Not necessarily. 

Somebody was getting the five per cent commission. 
If I were named as the agent I would get the five per cent 
commission. 

Q And suppose no one were named as the agent? 

A Then no one would get the commission. I don't 
know whatyou are driving at. 

_ MR. BYRNE: Isn't this line of questioning 
argumentative? 
EXAMINER FREDRICKS: It seems to me it is, Mr. 
Berkowitz, and fraught with legal conclusions. 
MR. BERKOWITZ: Well, I will pass on except for 
one more question. I think this shoul clear it up. 

e What I am driving at, Mr. Friedman, is that from 

what you testified-- correct me if I am wrong-- I understand 
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now that you were being helped by Mr. Mitchell not only 
in, perhaps, being preferred for prime dates for flights 
as against other agents but, in addition, getting an 
unexpected benefit by way of commissions. 
A That's correct. 
Q When I previouslyasked you whether or not this 
would not be stealing money from Capitol, you said that 
some agent has to get the commission. : 
A Someone or some agent has to get the commission. 
C Yes. I now pose to you: If there is no agent 
and no one gets it, then is that not taking money from Capitol? 
A You are asking me the same thing again and I 
am saying, I say if no one gets the commision and ze were to 
take it away from Capitol, obviously Capitol is being 


deprived of the commission. 


I don't know, I don't know what you are driving 


Q All right. 

Whether or not it is true whether Mr. Mensfield 
was to participate in that proposed 10 per cent donation 
of stock or don't really know, do you? : 

A I beg your pardon? Whether he did know about it, 
is that what you are saying? 
Q Yes. 


A The only occasion I spoke with Mr. Mansfield about 
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it on the phone at the one time was that Danny had-- quote-- 
"Danny had discussed the arrangements with me and we are 
going ahead on it} and he said, fine." But there was 
nothing specifically said on the phone that would mike me 
fdly aware of whether he knew 211 the arrangements that 


had been made. 


@ Iam sorry. I don't get that. You mean you spoke 


with Nr. Mansfield on the telephone? 

A That's right. 

° And li. Mansfield mid to you what? 

A I told him that Danny and I were going along on the 
arrangements that Danny had discussed with me. 

Q Just arrangements? You didn't say what 
arrangements? 

A No, I didn't say, and I said, “Buck, you ought 
to get up here 80 we can sit down and talk about it," and 
he told me that they were having their problems down in 
Nashville and he had to be dom there, he couldn't get 
away for any period of time. 

Q He didn't ask you what arrengements you were 
talking about? 

a It wasn't spelled out speifically, no. 

Q Could it have been some other arrengement than- 
this 10 per cent capital stock donation? 

A Wot that I mow of. 
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Q 


"e 


Could you tell us about when the conversation 
took place? : 
A I would say around the same time that I was 
discussing with Mr. Mitchell, around March or April. 
Q March or April '65? | 
A And that's only a guess. I don't remember it 
specifically. 
Q Where is Miss Flanagan now? 
A She lives in Canada. 
Did you ever purchase Gail Travel? 
No. 
What? 
No. 
Weren't you also at one time in negotiation to 
purchase the Hotel De Caribbean? : 
A Figment of my imgination. 
Q Pardon? 
A It was a figment of my imagination that r would 
purchase a hotel. | 
Q Did you issue a check? 


Yes. 


A 
Q In what amount? 
A 


The check was issued in the amount of $4,000 and I 
changed, I altered the check to $10#,000. 
Q When did you do this? 
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A I don't remember the specific dade, but it wasthe 
early part of June.. 
Q ‘Were you ever charged with that crime? 
A Yes, I was. 
iWhat happened with that charge? 
I received two years' sentence. 
MR. BERKOWITZ: That's all. 


MR. BYRNE: I have a few more questions, Mr. 


REDIRECT EXAMINATION 
By Mr. Byrne: 
Q I would like to refer you, Mr. Friedmn, back 
to this BOE Exhibit 104. 
‘You testified that you gave this check to Daniel 
Mitchell. 


A That's right. I didn't personally give this to 


him. This was given to him by Mr. Don Schorr. 


|\It's my signature,but Mr.Schorr gave that to Mr. 
Mitchell. 
Q 6I see. Why was this check certified? Did Mr. 
Mitchell request that this check be certified? 
“A Yes. I think he did. I think he needed it right 
away. He had to negotiate it into funds immediately, I 
think, as part of an uncertified check. 


(a) |For what purpose did he need this check? 
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A He had a personal problem with money. 


Q. So you are stating that this was a patter of a 
personal loan, this particular check? : 

A Well, loan the way I interpret it is something 
you expect back. 

Q Did you expect payment back on this? 

A No. 

° Did you discuss whether he would pay you back? 

A We didn't discuss payment. We discussed that 
he needed $3,000. : 

Q Mr. Friedman, when you were late in making 
payments on the July 1, 1965, charter for the New York 
State Teachers' Study Group, did Mr. Mitchell ask you if this 
money was going to be forthcoming? 

A Oh, yes. Yes. 

Q I show you these letters which are marked 
BOE Exhibits 4 through 14. Do you recognize these as 
letters which Mr. Mitchell wrote you concerning the July 1, 
1965, charter? : 

A Yes. 

Yes. 
You received these letters. Mr. Friedman, I would 


like to ask you-- I am not absolutely clear as to what 


the purpose of these checks that were given to Mr. Mitchell 


was. You stated that this last check was in the nature of a 
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loan which you did not expect back. 


A Right. 
Q Well, why did you give Mr. Mitchell len of $3,000 


which you didn't expect back? 

A He needed it for a personal problem that had 
come up. 

Q Well, what was the reason you didn't expect the 
repayment on this check? 

A Well, because I expected this to be treated the 

same as the other four $500 I had given him. 

Q What was the purpose of these checks again? 

A Well, to be very specific, we were supposed %o 
be ctven agency agreements for those charter goups that 
didn't have an agent. 

We were supposed to be given leads if people 
came in requesting a flight for a charter group. 

We were supposed to be given aircraft 
availability when it was necessary. 

Q And this was a return for favors rendered? 

A In substance, yes. 

Q Or would these represent payment of, like 
repaying part of the commission you might receive on these 

3 charters which you expected? 

A Something of that nature, yes. 

MR. BYRNE: Mr. Examiner, at this time I would like 
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to offer the cheeks worked BOE Exhibits 100 through 104 
into evidence. i 
MR. BEREDWITZ: May I inquire, Mr. Byrne, whether 
there is any reference in the complaint to these checks? 
MR. BYRNB: No, there is no reference to these 
checks in the complaint. | 
May I please explain? We are trying to th ow 
the course of conduct between Mr. Mitchell as the | 
represerative of Capitol Airways in New York and Mr. Friedman. 
We are alleging that there is an agency relationship 
between Capital Airways and Nelson Travel Service on July 
1, 196$, oharter. | 
Now I think all the personal relationship between 
these two parties x important on this issue of agenoy 
relation, and also on the possibility of negligence on the 


collection of payment of this charter price. 


MR. BERKOWITZ: Mr.Examiner, I respectfully 


differ with my learned adversary. 

fhe complaint alleges certain mtters. It raises 
certain issues. Counselis now going into collateral mi@ers of 
which we were not apprised in the complaint or otherwise, 
and these checks, from the testimony of the witness, had 
to do with the personal relationship between hin and Mr. 
Mitchell, which certainly was not within the scope of the 


duties or authority of Mr. Mitchell in the New York office; 
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that's quite clear. 

There is also now on the record by the testimony 
of this witness that Mr. Mitchell allegedly had some 
personal financial problems and that he was quote ostensibly 
loaning him this money and it did not in any way relate 
to the July 1 flight, which is alleged here, but in fact 


in return for this favor he would expect on other occasions 


to be preferred as against other travel agents in the 


availability of aircraft on prime dates and, perhaps, too, 
he might be benefited by obtaining some commission from 
Capito.. through this relationship with Mr. Mitchell by having 
his company named as the agent when in fact Nelson was not 
the agent. 
I respectfully submit that these are all beyond 
the issues involved in this procedure, and it raises entirely 
differmt issues. 
It doesn't affect what is here the prime issue 
in the proceeding, and I submit £t is irrelevant. 
EXAMINER FREDRICKS: It seems to me, Mr. Berkowitz, 
that the checks and the testimony relating to them do have 
a direct bearing on the question of agency, whose agent 
was Mr. Friedman in these transactions, what were his 
relationships with Capitol Airways, with the teachers' group. 
It seems to me they are directly relevant. 


MR. BERKOWITZ: I respectfully disagree with your 
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view, because in the testimony it appears that this 
did not relate at all to the New York State Teachers' Group, 
but it was an exchange for possible or hoped-for favors 
whereby this witness may derive some financial benefit in 
other respects. 
But I submit that there 1s no testimony, there 


4s a complete absence of any proof that these chetks were 


an any way linked with the July 1 flight which is wint 


is in issue in this proceeding. 

EXAMINER FREDRICKS: Well, in line with the 
view that I have requested, I will receive in evidence 
Exhibits BOE 100 through 104. 

(BOE Exhicits Nos. 100 through 10% were received 

4n evidence.) 

MR. BYRNE: I have no further questions at this 
time of the witness. 

MR. BERKOWITZ: Just one. 

RECROSS -EXAMINATION 
By Mr. Berkowitz: 
Cc Am I correct, Mr. Friedman, that in the “os 
of 1965 there were more charters than aircraft availdie? 
A Yes. 
Q There was a paucity of airplanes ? 
Right. 


MR. BERKOWITZ: No further questions. 
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EXAMINER FREDRICKS: That completes the 
examination of Mr. Friedman? Then you are excused. 

MR. BYRNE: Mr.Examiner, I request a brief 
recess before I call the next witness. 

EXAMINER FREDRICKS: Yes. Is 10 minutes 
adequate? Or 15 minutes? 

All right, a 15-minute recess. 

MR. BYRNE: Thank you, Mr. Examiner. 

(Recess.) 

EXAMINER FREDRICKS: Let us come to order. 

MR. BYRNE: Mr.Examiner, at this time I would 
like to re-offer the checks marked BOE Exhibits 55 through 
96 into evidence. 

You deferred judgment on these. 

EXAMINER FREDRICKS: Yes. 

MR. BERKOWITZ: I renew my objection, Mr. 
Examiner, on the ground that these checks are unrelated 
to the transaction involved in this proceeding and have 
to do with inter-company transactions between New York 
State Teachers’ Study Group and Nelson Group Travel, and 
these are not related to the issues in this proceeding,and 
certainly are not binding on Capitol, and we take the 


position that they are extraneous and have to do with many 


other mtters and transactions which are completely 


irrelevant. 
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MR. BYRNE: Mr. Bxaminer, the reason why these 
checks are being offered into evidence; is, first of all 
we had testimony from Mrs. Friedman that she received 
payments from five charters for the summer of 1965. 

Now these checks show exactly what she did with 
these payments. Well, she deposited them, first, in her 
bank account and then she made these payments to Nelson 
Travel Service for transmittal to the various air carriers 
involved, and I think certainly this is mterial. 

MR. BERKOWITZ: But, Mr. Byrne, these relate 
not only to payments to air carriers but to peamente for 
many other things. | 

MR. BYRNE: Well, for charter expenses. These 
relate to expenses that came out of money paid by the 
charter passengers. 

MR. BERKOWITZ: For brochures, printing and 


so forth. 


MR. BYRNE: But these relate to the charters 


and I don't see any harm to Capitol Airways if some of 
these checks were aside from charter expenses and 80 on. 
They just show she transmitted all the money she mecetwed 
to Nelson Travel Service other than certain payments she 
made to the carrier. | 

MR. BERKOWITZ: You are assuming that. There is 


no proof that the money she received was paid, came from 
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these checks. There is no accounting. 

EXAMINER FREDRICKS: I assume somebody will want 
to write a brief on this and then will be the best 
opportunity to argue what the evidence proves and what 
it does not prove. 

As I see it, these checks are relevant. They 
bear on the issues and I certainly don't see that they 
are prejudicial to Capitol in any way. 

They are of concern only as to the issue of 
whose agent was Michael Friedman in these transactions, 
and so Exhibits BOE 55 through 96 are received in 
evidence. 

(BOE Exhibits 55 through 96 were received 

in evidence.) 

MR. BYRNE: I also at this time would like to 
offer BOE Exhibit 105. That's a check stub marked 
821. 

I think I did not offer that into evidence 
previously. Mr. Friedman testified that he wrote a check 
to Mitchell for $3,000, and that this check, BOE Exhibit 


1ck replaced that check. 


MR. BERKOWITZ: This check in the sub is No. 821, 


merked "loan," Daniel Mitchell, payee, $3,000, and I 
understand this check was not paid. 


MR. BYRNE: It was replaced by the check mrked 
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BOE Exhibit 104. : 
| _ BERKOWITZ: Well, in that instance I think 
my previous objection was that these were unrelated 7 
transactions, personal transactions between Mitchel). end 
Friedman, and I renew that objection at this time. | 

EXAMINER FREDRICKS: Well, I have already | 
admitted 104. This relates to it, and I will also admit 
BOE 105. : 

(BOE Exhibit 105 was received in evidence.) 

MR. BYRNE: At this time, Mr. Examiner, I would 
like to call Mr. Daniel Mitchell to the stand. | 
Whereupon, 

DANIEL ANTHONY MITCHELL, JR., 
was called as a witness, and having been first duly sworn, 
was examined and testified as follows: : 


DIRECT EXAMINATION 


By Mr. Byrne: 


Q . ‘Mr. Mitchell, would you please state your full 


name and address for the record? 

A Daniel Anthony Mitchell, Jr., Shelton Towers 
Hotel, 525 Lexington Avenue, New York City. 

Q Mr. Mitchell, were you ever employed by Capitol 
Airways, the respondent? Were you ever employed by 
Capitol Airways, the respondent? 


A Yes, I was. 
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In what capacity were you employed? 
District seles manager. 
In what city? 
In the City of New York. 
During what period were you so employed? 
From November 16, 1964 through December 8, 1965. 
Did you say from December '64? 
November 16. 
November 16, 1963? 
‘6h. 
MR. POLLACK: To when? 
THE WITNESS: December 8, 1965. 

Q Now what were your duties as director of sales 
for Capitol Airways in New York? 

A My duties were to support charter flights over 
the networks that we were operating on, run a sales 
office, supervise the personnel that were employed under 
me. 

Q How many employees were in your office? 

A When I left there were three. 

Q Did your office handle papers for charters that 
were made by chartering organizations’ 

4 Yes, we received the checks and we in turn 


deposit them in the localtank, Capitol's account. 


Q That's in New York City, Capitol's account was? 
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A Yes. 

Q Now, Mr. Mitchell, ors you ever have any 
dealings with Nelson Travel Service or Nelson Group 
fravel Corporation ca behalf of Capitol Airways? | 

A Yes, I did. 

Q What was the nature of your dealings? 

A fo line up flights and to the Caribbean, 
European, any area that we could serve, to pennetase a 
contract, to obtain the clearance from Nashville as to 
whether or not we could accept the charter. 2 

Q Were all charters for which there was 3 charter 
contract cleared through the home office of Capitol 
Airways? - 

A Yes, they were. 

* When were these charters cleared? At what 
time? When the contract was executed or-- , 

7 A No, at the point of inquiry as to whether or 
not the aircraft was available. é i 

Q I see. | 

A And on the strength of the availability we 
would then issue a’ contract and it would te issued subject 
to availability on signing of the contract. : 


Q Did your office handle all charters between 


New York and Europe for Capitol Airways, 211 charters? 


A No. 
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That originated-- 

No, we didn't. 

What was the scope? ; 

They were handled through various offices, 
Nashville, Los Angeles. In other words, I was not the 
only purpose booking the charter flights. 

Q Mr. Mitchell, with whom did you deal in Nelson 
Travel and Nelson Group Travel Corporetion, what 
particular person? 

A Basically with Mr. Friedman and on rare occasions 
with his secretary, whose name escapes me for the moment-- 
Joanne-- and Mr. Schorr for a brief time. 

Q Now prior to the summer of 1965 did Nelson 
Travel Service act as agent for any Capitol charters? 

A Yes, they did. 

Q What charters were these, if you remember? 

A During my employment? 

ss During your employment. 

A I believe there were two, the United Federation 
of Teachers. 

Q United Federation of Teachers? 

Yes. 


When did that flight occur, approximtely? 


A 
Q 

As In April. 
: 


In April of 1965? 
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Yes. 


What other flights? 


A Those were the only two, sir. 


Q Did you say there were two flights for the 


United Federation of Teachers? 

A To the best of my recollection, sir. 

Q Both in April of 1965? 

A Yes. 

Q Did you execute a charter contract on behalf 
of Capitol Airways with the New York State Teachers' 
Study Group for a July 1, 1965 charter? 

A Yes. : : 

Q I show you this document which is marked BOE 
Exhibit 1. Is that your signature which is on the 
contract? 

A Yes, sir, it is. 

~ Was this the charter contract which related to 
the July 1, 1965, charter for New York State Teachers' 
Study Grow? 

A Yes, sir. 

Q Mr. Mitchell, did you enter into an agency 
agreement on behalf of Capitol Airways with Nelson Travel 
Service for this charter flight for July 1, 1965? ae 

A Yes, sir. 


Q Is your signature on this contract? 
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Yes, sir. 


Yes, sir. 


A 
Q That's BOE Exhibit No. 2? 
A 
Q 


Mr. Mithcell, I show you these checks which are 
warked BOE Exhibits 98 and 99 which are in evidence. 

Did: you receive these checks from Micnael 
Priedman or from Nelson Travel Service? 

A It's rather difficult for me to tell you. I 
am sure that I-- they came through our office, but without 
a deposit slip that would accompany them-- 

MR. POLLACK: Can you speak up, sir, so that 
I can hear you? 
THE WITNESS: Sorry. 

A (Continuing) Without a deposit slip that would 
accompany the checks, why, I would not be able to tell 
what they were for. 

Q I show you these deposit slips marked BOE 
Exhibits 15 and 16. Do those deposit slips contain 
entries for those checks? 

A Yes, that's this one here. 

@ Which one is that? 

A This one covers this deposit here, deposit No. 2, 
which is marked "New York State Teachers' Study Group," 
and the agent in paranthesis. 

Q In other worfds,you are referring to BOE Exhibit 105 
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and this deposit slip relates to the check which is 


BOE Exhibit 98? : 

A That's correct, sir. 

Cc And you state that the entry No. 2 on this 
deposit slip, Exhibit 15, is that which refers to this 
check? 

A Yes, sir. 

Q May I ask you, Mr. Mitchell, what this word 
“agent” means? : 

A It means that the check was issued by the agent 
and not the charterer. 

Q I understand. 

Now with respect to the check which is marked 
BOE Exhibit 99 and the deposit slip, BOE Exhibit 16, does 
this deposit slip relate to that check? | 

A Yes, sir, it does. It's deposit No. 3. 

c Now, Mr. Mitchell, I show yauthe checks again 
which are marked BOE Exhibits 99 and 98. Did you place the 
endorsement on the back of these two checks? | 

A My secretary did. : 

Q Were these checks deposited in Capitoil's account? 

A Yes, sir, they were. | 

Q In the City of New York? : 

A Yes, sir, National City Bank, the First National 
City Bank. 
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Q Mr. Mitchell, did you apply theee payments, 


these checks towards payment of the charter flight of 


July 1, 1965? 


A Yes, sir. 

r Now, in your experience as director of sales in 
Capitol, New York City-- 

A I was not director of sales. I was district sales 
manager. 

Q District sales manager. 

In your experience as district sales manager for 

Capitol in New York City, was it common practice to accept 
charter funds from the travel agent on a particular charter? 

A Yes. 

QO It was a common practice? 

A Yes, it's prevalent throughout the industry. 

@ From your knowledge this is prevalent throughout 
the industry? 

A Yes. 

Q And was it common practice to accept checks 
written actually on the account of the travel agent? 

A Yes, sir. 

Q Do you know if your home office was aware of this 
practice? 


WR. BERKOWITZ: That's objected to. How would he 
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A I wouldn’t know that. 

> Did you ever receive any instructions that 
payments should not be accepted from travel agents on 
charters from the home office? 

A To the best of my knowledge, no. | 

Q Now you stated that Nelson Travel Service acted 
as agent on two charters prior to July 1, 1965 for the 
United Federation of Teachers, I believe you said. 

A Those are the two that I recall, yes. I believe 
these were the only two. | 

@ Do you know if you accepted payment of the 
funds from Nelson Travel Service from these two charters? 

A I would assume that I did. I would have had 
to, if I had countersigned the contract I would have had 
to take a deposit with it. sil 

The contract is only signed on the basis that 

you receive a deposit with it. i 

Q Well, of course, there are a number of deposits 


that were made? 


a Yes, but the contract is only countersigned when 


we receive a deposit with it. 
a I see. 
A And a signed contract by the charterer. 
° Now do you remember if Nelson Travel Servic 


attempted to make any other payments on its funds for this 


July 1, 1965 charter? 
A 
Q Maybe I can refresh your recollection on that 
point. 
I ‘show you the deposit slip that is marked 
BOE Exhibit 17 and I also show you this check which is 
marked BOE Exhibit 12. 
Do you remember receiving this check from Mr. 
Friedman or Nelson Travel Service? 


Yes, I do. 


The check is marked ‘payment stopped"? 


Yes, sir. 
So I notice. 
Q Did Mr. Friedman inform you ie SS was 
stopped on this check? 
A I don't recall his exact phraseology. I 
assume it had something to do with either he didn't have 
money in this account, it was in the other account-- this is-- 
~ Which other account would that -be? | 
A He had another account. You have some yellow 
checks over there. Was it Nelson Group or Nelson-- 
4) Nelson Travel Service? 
A Nelson Travel Service. 
Q Mr. Mitchell, do you remember receiving a check 
for $25,000 from the New York State Teachers' Study Group 
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for the July 1, 1965, charter? 
A Yes, sir, I do. 
A] Who gave you this check? 
Did Mrs. Friedman as head of the New York State 
Teachers' Study Group give you this check? 
A Mr. Friedmn did. I never met Mra. Friedmn. 
Q Were vou eurprised to receive a check from the 
New York State Teachers' Study Group rather than from 
Nelson Travel Service or Nelson Group Travel Corporation? 


A No. 


4} But the normal practice was to receive payment 


from the travel agent, was it =“*? 
A It varied. 

Q Varied? 

A Yes, sir. 

Q Now, were the two checks from Nelson Trevel 
Service and one check from the New York State Teachers' 
Study Group the only payments received for the July 1, 1965, 
charter-- | 

A Yes. 

Q -- that you remember? 

A Yes. 

Q Mr. Mitchell, I would like to show you theee 
letters which are marked BOE Exhibite 4 through 1. 

Well, I better read this into the record, exactly 
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what these letters are. 
BOE Exhibits 4, 5, 6, 7, 8, 9, 10, 11 and 14. 
I would like you to look at these letters and tell 
me if you wrote these letters, if you recognize these 
as letters which you wrote Mr. Friedmen with respect to 
this charter flight on July 1, 1965. 
A his one I did not write. I signed it evidently, 
or my secretary did. I don't know. That's-- 
EXAMINER FREDRICKS: By Exhibit number? Which 


THE WITNESS: Exhibit No. 5, sir. 

Q Do you wish to go through each of these and 
state which letters you recognize Do you recognize BOE 
Exhibit 4? : 

A Yes, I do. 

ec And 5 you don't recognize, but you believe this 
was written by your secretary and mnt out through your 
secretary? , 

A Yes. This is a mtter of procedure. Its not 
necessary -- 

Q Do you sign-- 


Yes. 


A 
Q -- do you sign all letters that go out? 
A 


Yes, normally, yes, because I am not in the office. 
And now BOE Exhibit 6, do you recognize this? 


Yes. 
Yes, you do? 
Yes. 
. BOE Exhibit 7? 
Yes. I recognize this. 
BOE Exhibit 8? 
Yes, I recognize it. . 
Yes. BOE Exhibit 9? 
Yes, I recognize that. 
BOE Exhibit 10? 
“I. Secognize 10. 
BOE Exhibit 11? 
- Yes, I recognize that. 
BOE Exhibit 142 
Yes, I recognize it. 
MR. BYRNE: Now, Mr.Examiner, I have a letter and 
attachment. I would like to have the letter marked BOE 
Exhibit 106 and the attachment to the letter marked BOE 
Exhibit 107. | 
EXAMINER FREDRICKS: Very well. They will be 
so marked for identification. . = 
(BOE Exhibits 106 and 107 were marked for 
sdentification.) 


MR. BYRNE: Mr.Examiner, these are copies of the 


letter attachment (indicating) . 
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Q Mr. Mitchell, I show you this letter which is 
marked BOE Exhibit 106. 
Is that your signature on this letter? 
A Yes, sir. 
Q Do you remember sending this letter with 
attachment to Mr. Michael Friedman? 
A Yes. I don't know if the figures are accurate. 
Q But this is a copy of a letter and an attachment 
that you sent? 
A Yes. 
MR. BYRNE: Mr.Examiner, I offer Exhibits BOE 106 and 
107 into evidence. 
EXAMINER FREDRICKS: Then Exhibits BOE 106 and 107 
are received in evidence. 
(BOE Exhibits Nos. 106 and 107 were received 
in evidence.) 
Q Mr. Mitchell, do you remember contacting the 
New York State Teachers’ Study Group with respect to 
payments:on July 1,1965 charter? 
A At what time, sir? | 


Q Well, from the period when the contract was 


signed in November of ‘Or until the charter operated. 


With respect to payment? 
No, I did not. 
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Qa Mr. Mitchell, I show you the contract, BOE 
Exhibit 1, which is the charter contract for the July 1, 
1965, charter. | 

Now according to the contract terms which are 
on this contract, the total charges payable on the : 
charter were 10 per cent on signing the contract, 10 per 
cent within 60 days, 40 per cent additional on Merch 1, 
1965, and balance of charges were due on May 1, 1965? 

A Yes, sir. : 

Q Now, according to your testimony all the — 
payments which were made on this charter were late. In 
oti words, the first payment you received on this charter 
was in approximately January 1965. 


A ‘I had received the first payment on November 6, 


and if you will go back % the correspondence, you will see that 
the check was returned because upon a phone call from itr. 
Friedman's secretary, it states in the letter that she 
had-- he had sent a check from the wrong account. | 

C I see. ! 

A So consequently the check that replaced the 
initial one that came non this date or the date that I 
signed the contract, I should say, which I don't have 
here. 7 

This was issued on this date here, ° do you see. 


Now when Mrs. Friedman signed this I don't Imow. 
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EXAMINER FREDRICKS: Mr. Mitchell, they can't 
hear you. Could you project your voice a little more? 
THE WITNESS: I am sorry. 
(Last answer read.) 

Q I will show you Exhibit 4. Is this the letter 
you referred to? 

A Yes. 

Q In other words, you acknowledged receipt of payment 
on November 29, 1964? 

A Yes. I wasn't in the employ of Capitol on 
November 6. 

. @ I see. 

A I started on the 16th. 

C Now these other payments, the payment for instance 
that was due by March 1 of $20,932, that had not been 
received on time, is that correct? 

A No, it didn't. 

Q And neither was the balance of the charges which 
were due on May 1, 1965? 

They were not received. 


Did you usually allow lot payment on charter 


No. 


Beyond the contract terms? 


No. 
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Q Why didn't-- 

A Sometimes they were extended by our home office 
under special circumstances. 

ca] Why did you extend payment on this particular 
charter? 

A I was instructed to do so because Mr. Friedman 
had some deposits on other charter flights that he was 
operating with us for the future, in other words, on the 
Jamaica trips that we had started. 

Q Soin any case, if payment was not forthcoming 
on this, you mean you could apply charter payments from 
others? 

Was that the reason? 
No. 

Q What was the reason oe extended the time? 

‘A. We extended payment to him because we felt that 
he was a man of means but that he was, his cash was just 
a little tied up. 


Q I see. 


Did your home office approve of this extension 


of time that was granted? Did you apply to your home 
office for approval or did you do this? 

A I applied to Mr. Mansfield in our natimal 
office. 


Q Did you do this orally? 


Yes. 
And did he approve this extension of time? 

A Yes. 

Q Were you concerned that payments were not 
forthcoming on this charter contract, full payment had 
not been received as late as Jure? 

Were you concerned that payment might not be 
forthcoming? 

A Well, this is when I first become concerned, and 
I also had heard rumors throughout the industry that 
there were other people who were operating flights °ur 


him that were not paid in full, and it was immediately 


after hearing these rumors that I went out and tried 


to collect it from him. 
As a matter of fact, he did give me a personal 

check, you see. 

(a) Did you say he gave you a personal check? 

A Yes. 

Q What was this for? 

A Payment of ome of the payments; I don't know 
which one it was. 

Q Well, there was only one flight for the New York 
State Teachers’ Study Group for the summer. Which-- 

A Yes, but he had issued a check on his own 


personai account. 
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Q Was this check applied? 
A It wasn't applied because it wasn't cashed. 


There were no funds in the bank. 


I attempted to have it certified and he just 


didn't have sufficient capital there. 

Q Was he trying to pay this July 1, 1965, eharter-- 

A Yes. : 

Q .-- from his personal account? 

A Yes. He claimed there were funds being : 
transferred from Jamaica and, while there were some funds 
transferred, they were not anywhere near what we required 
as a balance of payment. : 

Q When did you become suspicious that payment 
would not be forthcoming on this flight, approximtely 
what time? | 

A I would say about four days, five days prior 
to the operation of the flight. : 

Q Isee. But prior to that time you stilt thought 
that Mr. Friedman would come forth with soo 

A Yes. | 

0 == for this flight? 

A Yes. 

@ When you realized that payment would not be 
forthcoming when you exZpected it, what did you do with 


respect to the passengers on the flight? Did you contact then 
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or send any messages to the passengers? 

A We didn't know what passengers would be on the 
flight. I had sent wy salesmn to his office in order 
to receive a manifest. 

Q You had not received a certified manifest-- 

A No, we did not. 

i} -- prior to-- what date was it? Four or five 
days before the flight? 

A That's right. Four or five days prior. I don't 
remember the exact amount of days prior to the operation | 
of the flight, but that's approximately 4b. 

Q Did the employee you sent over to Nelson Travel's 
offices, did he get the passenger manifest? 

A Yes, he did. 

Q Or a passenger manifest? 

a Yer, he dd. 


Q Did you contact the persons that appeared on 


this mnifest? 
A Yes, we sent telegrams to them. 
oO You sent telegrams. What was in the telegram, if 
you remember? 
A We advised them that we had not received full 
payment on the charter flight and that we were conducting 
a meeting to be held at the Shelton Hotel in New York City. 
Q I see. At what time was this meeting supposed to 
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take place or what date, approximately? Was it one or 


two days before the flight or-- | 

A It was at least a minimum of two or three. 

Q Just two or three days before the flight? 

A Yes. Just as soon as we received the manifest 
we sent out the telegrams. | 

(a) Would you please explain what transpired at this 
meeting of passengers? : 

A Well, to begin with, there were more passengers 
shown = than we sent telegrams out. What happened, I-- 
people hearing about the telegrams being received } it was 
a word-of-mouth reaction, and the passengers who were not 
listed on the flight had come anyway. : 

So consequently we had something like 500 people 
there instead of a 180. 

Q I see. | 

A. So apparently Mr. Friedman had booked three 
other flights supposedly on Capitol, when he Aros had 
booked one, you see. | 

Q In other words, Mr. Friedman had booked’ 
three flights when there actually was only one flight, you 
stated? : 

A Yes. 

Q Now what did you tell the persons who were supposed 
to be on this charter on July 1, 1965? | 
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A I merely advised them that we had not received 
full payment and that in accordance with the CAB rules we 
could not operate the flight unless payment was received 
in full, and we offered to refund the moneys to them and 
they in turn suggested that they put up an additional 
amount in order to cover the balance. 

Q Who suggested that they put up an: extra amount? 

A The passengers. 

() Well, didn't you state to them that you couldn't 
operate the flight unless you received additional payments, 
tht you were short $16,000, and that it would be necessary 
toctain further funds before you would? 

A No, I stated that we could not, legally we 
could mt operate the flight unless we were paid in full. 

Q Unless yous; were paid in full? 

A Yes. 

Q You stated that the passengers? 


Yes. 


A 
Q Who attended this meeting besides yourself? 
A 


Mr. Berkowitz. 
Q Did Mr. Berkowitz and yourself represent Capitol 
Airways at the meeting? 
A Yes. It was later attended by Mr. Mansfield 
and Mr. Schofield. They had arrived later. 
Q Now each person that was on this July 1, 1965, 
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charter for the New York State Teachers' Study Group, 


did each of them pay the $92.50 which was collected? 

A Who was originally scheduled on the flight? 

Q Yes, the ones who actually went on the flight, 
were each required to pay a specified amount so that 
they could go on the flight? : 

A We had merely taken the balance and we had 
divided it among 183 passengers and it was done or 
roughly and it was a madhouse scene but-- 

Q I see, but each person who went on this flight, 
were they required to pay an additional amount before 
they could go on the flight? | 

A They were not required an additional amount. 
We were going to refund their moneys to them. | 

Q So persons who did not pay this extra money, 
you were willing to refund their money to them? : 

A Yes. We were willing to refund their money 
to them. It was refunded to them. It was taken out of New 


York State Teachers' account. 


Q Well, it wasn't taken out of Capitol's account? 


A We had never received it from Nelson Group 
Travel. j 

Q Mr. Mitchell, I show you the following checks 
which are marked BOE Exhibits 100 through 10% which are 


4n evidence. Did you receive these checks from Mr. Friedmn? 
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Yes, sir. 
Did you endorse the backs of each of these checks? 
These four. 
I see. 
In other words, the checks that are marked 
BOE Exhibits 100 through 103, you endorsed those checks 
on the back? 
A Yes. Mr. Friedman had issued a check prior to 
this. 
Q Is this BOE Exhibit 104 that you are referring 


A Yes, prior to this one which was returned for 
insufficient funds, and my bank had mde payments against 
it. So they requested the certified check from Mr. 
Friedmn. 

Q Your bank required? 

A Yes. 


Q Did you deposit these checks in your personel 


account? 
Yes, I did. 
In what bank was your personal account? 
Irving Trust Company. 
Q Now what was the reason that Mr. Friedman gave 
you these checks? 
A They were loans. 
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They were loans? 


Yes. 


Did you expect repayment for these loans? 


Yes, sir, absolutely. 
O° Did Mr. Priedmn give you a specific time in 
which you were supposed to repay these loans? 
A ‘There was a generalized time. It was toward 
the end of June and July when my commissions would be 
coming in in a substantiel amount. 
You will recall I started work with Capitol in 
1964, in November. ‘The period between November, May, June 
and July, those dates were practically sold out, so 
consequently my commissions were very low, extremely low. 
Q Did you ask him for these loans? 
A On the first two, no. I believe tha first check 
was issued on February lst, was it not? 
Q Yes. You my look at them again. 
A Yes. 
No, he came to my office on a Monday morning. He 
learned about my problem and he wanted to be of assistance. 
Q What problem was that? 
A It was a paxsonad problem. 
I see, and you needed money? 
Yes. 


And he volunteered to give you this check? 
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A He had i¢ with him. It-- those checks normally 
come in a book, and I refused-- 

Q He came with spare checks? 

A No, he came with one check, that one that's isaued 
on February 1, and he said, “Danny,” he says, "the chances 
are that you probably need money,” and I said, “Well, quite 
frankly, I do, but I can hold off. Never mind." 

And he accepted and we entered into this agreement 
that it would be on a loan basis, and he would be paid back 
wheh my commissions started coming in, which would be 


towards the end of June or July. 


Q Now Mr. Friedman testified earlier that he gave 


these checks for turning business over to Capitol Airways. 
A That's not true. 
Q That is not true? 
A That's right. I have been in the airline business 
too long;, to accept a check in payment of a gratuity. 
Q I see. 
Now this last check that Mr. Friedman gave you, 
the one marked BOB Exhibit 104, it is dated May 4, 1965. 
Now you accepted this check on May 4%. You 
realised at that time, did you not, that full payment had 
not been made on this July 1, 1965, charter? 
A I did not accept that. That was issued 
directly to the bank to cover the check that was issued 


earlier, in April. 

Q I see. 

This replaced a check that was issued a month 

earlier? 

A That's right. 

° At that time in April you realized that full 
payment had not been made on the charter, did you not, 
on the July 1, 1965? 


A Of course, I realized it in November, that 


full payment wasn't made on the charter. 

fa) Mr. Mitchell, did you ever have any personal 
financial transactions with Mr. Friedman? 

A No. 

C Did Mr. Friedman ever offer you a financial 
interest-- 

A He dia. 

Q -- in Nelson Travel Service? 

A. Yes, sir, he did. 

Q Would you please exilain the circumstances that 
surrounded that or at what time this occurred? 

A I don't recall the specific time. I simply 
wasn't interested in it, and I told him that I certainly 
couldn't go into it working for Capitol Airways and it 
was just disregarded "period." 


Q At what time was this trans- -- 
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I forget when he mentioned it to me. 

What time? 

I forget. He said it was March or April: 

Well, do you know? 

I don't know. Mr. Friedman said March or April 
and I said at this time, if that's when it was brought 
up, that this is just ridiculous, it's impossible. 

Q I refer you back to BOE Exhibits 100 to 104. 

The checks you stated were personal loans. Did 
you repay these loans at any time? 

EXAMINER FREDRICKS: Did you answer that question, 


Mr. Mitchell? I didn't hear your answer. 


THE WITNESS: I am sorry. I did say no. 

Q Were oa a@ close personal friend, or at least 
a personal friend of Mr. Friedman? Were you well acquainted 
with him? 

A Iwas acquainted with him. I wasmt a close 
personal friend. He was a client I had to cultivate as a 
friend, such as in the case with any other travel agent, 
who does business with him. 

o Were you acquainted with him prior to November 
1, 1964, sir? 

A I had never met him, sir. 

C pad Capitol Airways, did you on behalf of 


Capitol Airways ever execute any other charter contracts for 
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charter flights for the New York State Teachers' Study 
Group that would be operated during the summer of 1965? 


No, there was only the one. 


A 
Q The one contrect for July 1, 1965? 
A 


Yes. 

(a) Were you aware that the New York State Teachra' 
Study Group was advertising that Capitol would operate-- 
A No. : 

-- flights on other dates? 


Wo, I wasn't. The only one I knew about was 


The first time you learned about this was at 
the meeting, are you saying, that occurred over approximately 
June 30, when 500 passengers-- | 

A No, just a few days before that. That was when 

I had sent my salesmn up to Mr. Friedman's office, me 
discovered that there were several manifests and they 
were all marked “Capitol,” and, in fact, we picked up 
two. : 

In fact they weren't marked "Capitol. 

There was one marked "Capitol," and there = 
another one with no heading on top. | 

I think what he was doing, he was trying to get 
an aircraft with another company and then he was trying to 


put them on that company. 
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Q What you are saying ie you sre not aware of any 
other charter for any other flight with Capitol Airways 
except the one of July 1, 1965? 
| A That's right. 

e Did you receive a statement of supporting 
Ainformetion for the July 1, 1565, charter for the study 
group? 

You stated that you did not receive a certified 
passenger list. Did you receive a statemnt of supporting 
4nforma tion? . 

A I have no memory of that. 

MR; BYRNE: I have no further questions. 

YR. BERKOWITZ: Mr. Examiner, it is a quarter of 
five. I understand we were to recess about five. 

My cross-examination will certainly take more 
than 15 minutes and I don't know whether it would be 


practical to start now or whether you would deem 1% best 


‘to continue tomorrow nowning. 


I think thet, rather than treak the cross- 
examinetion at this time, it would perhaps be more 
useful and perhaps be more beneficisi to the parties 
if we had about this 15-minute start. 

EXAMINER FREDRICKS: You will have other witnesses, 
Mr. Byrne? 

WR. BYRNE: I heve ovher witnesses. I have several 
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witnesses scheduled for 10 o'clock tomorrow morning. 
Their testimony will be brief. | 
I think, if there is to be a postponement of 
nis continuing his testimony, it might be beter to have 
him testify tomorrow afternoon if we continue his testimony, 
because it might be inconvenient to the witnesses tomorrow 


morning. 


MR. BERKOWITZ: ts that agreeable to the witness? 


THE WITNESS: Yes. 

MR. BERKOWITZ: It is agreeable ® me. 

EXAMINER FREDRICKS: Can we fix a time so Mr. 
Mitchell will know? 

MR. BYRNE: Yes. I believe about two otelock, 
because I expect to finish the testimony of the other 
witnesses at that time. : 

EXAMINER FREDRICKS: All right. Mr. Mitchell, 
then we will expect you at two o'clock tomorrow afternoon 
to respond to cross-examination by Mr. Berkowitz. : 

Now before we close for the day, is there 
any sentiment for starting earlier than 10 otelock? 

MR. BERKOWITZ: I understand that the witnesses-- 
I may be wrong-- are subpoenaed for 10 o'clock. : 

MR. BYRNE: For 10 o'clock. 

EXAMINER FREDRICKS: Well, let's hold to that 
schedule then. I don't think we can do anything useful by 
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coming together before 10. 


Very well. We will continue the hearing now 
to resume in this room tomorrow morning at 10 o'clock. 


(Whereupon, at 4:45 p.m., the hearing adjourned 


until 10:00 a.m., Wednesday, April 20, 1966.) 
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PROCEEDINGS 
EXAMINER FREDRICKS: Let us come to order. 
Mr. Byrne, do you want to proceed now? 
MR. BYRNE: Mr. Straus will examine. 
EXAMINER FREDRICKS: Very good. | 
MR. STRAUS: I would like to call Mr. Wilitem 
Rothberg. to the stand. 
Whereupon, 
WILLIAM ROTHBERG, 
was called as a witness, and having been duly ome was 
examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Straus: 
C Will you state your full name for the record, 
please? 
A William Rothberg. 
Where do you live? 


1459 Wythe Place, Bronx, New York. 


Q 
A 
Q By whom are you employed? 
A 


I am employed by the State of New York as an 
assistant attorney general. : 
Q And that 1s your position or title, assistant 
attorney general? 
A That is correct. 


Q If any, what is your connection with New York State 
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Teachers' Study Group charter? 
A Our office was investigating this charter and the 
dealings of Michael Friedman. 
Q How did you first hear of the charter? 


A Our office received complaints from consumers. 


Q Did you attend any meeting of the charter group 


or any meetings of the charter group? 

A Yes, there was a meeting called on the 29th of 
June, 1965, at the Shelton Towers Hotel in the evening. 

Q That's Lexington Avenue and 49th Street in 
New York? 

A I believe so. 

Q Were any other people at the meeting besides 
yourself and, let's say, the few passengers? 

A There were more than a few passengers. 

MR. BERKOWITZ: Yes, I was about to object to the 
suggested statement by counsel a few passengers. It was. 
one of the biggest mobs I have ever seen in my life. 

Q Who called the meeting? 

A I believe it 1s Capitol Airways. 

Q How did you determine that? Well, why do you 
believe it was Capitol Airways? 

A Well, this is what we were informed. 

Q From the complaints that came into your office? 


A From the people at the meeting. 
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All right. Did anyone speak at the meting? 

Yes, numerous people spoke. There were several 
people who spoke. Mr. Berkowitz spoke and Daniel Mitchell 
spoke. | ie 7 

Q Daniel Mitchell who was the district sales 
manager of Capitol at the time for the New York area? 

A That was what we were informed. | 

Q I wonder if you could tell us for the record what . 
Capitol's representatives said at the meeting, just sort of a 
narrative, a summary narrative. Don't go too far into what 
they said. | 


A Mr. Mitchell? 


Q Weil, Mr. Mitchell, perhaps Mr. Berkowitz, 


whatever order you would like to take them. 

A Well, Mr. Berkowitz appeared at the meeting 
first and he told the group that the flight had not been 
paid for and that Mr. Mitchell was coming and he tried 
to calm the group down because they were quite excited, 
until Mr. Mitchell arrived. | 

After Mr. Mitchell arrited he stated that he 
had approximately $25,000 for the flight which was to take 
off on July 1. | 

He said that he knew of no other flights » the only 
people who were invited to attend this meeting were people 
who were supposed to be on this July 1 flight. 


He said the flight would not go off until Cepitol 
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received the additional moneys towards the charter price, 


which he further stated was $92.50, I believe. 
(a) Now who did you say suggested this? 
A Mr. Mitchell. 

Was there anything further you would care to add 
to that statesent? I mean, is there anything else about 
the meeting that you would like to add? 3 

A Well, at this time many of the people who were 
supposed to be on other flights were clammering, "Why apply 
. this money to this flight? It should be refunded to 
everybody." . 
But Mr. Mitchell appeared that he wanted this 


flight to go off; naturally he didn't want to lose the 


business. 

MR. BERKOWITZ: I object to that, and I ask that 
4t be stricken out as to that "Naturally he didn't want 
to lose the business" as a conclusion of this witness and 
not responsive to the question. 

I ask tit tt be stricken. 

MR. STRAUS: Why is it not responsive to the 
question? I am asking what happened at this meeting. 
We will strike out “naturally” if you like. 

MR. BERKOWITZ: Strike out from the word "naturally," 
which is this witness's conclusion. 

EXAMINER FREDRICKS: Did Mr. Mitchell say he didn't 
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want to lose the business or is this an interpretation? 
THE WITNESS: This 4s an interpretation. 
MR. STRAUS: Well, all right. 
EXAMINER FREDRICKS: All right. We will strike it. 
Q Was there any explanation as. to why Capitol had 
waited until I guess it was one day before the flight was 
to leave to actually inform the passengers at this meeting 
of the problem that had arisen? | 
Did Mr. Mitchell and Mr. Berkowitz say why 
they had waited until that moment to get these passengers 
there to tell them that? | 
A I don't recall. 
MR. BERKOWITZ: Pardon me. I think counsel is 
4n error. I believe it was two days before. : . 
© ‘wo days before. 
MR. BERKOWITZ: Two days before. 
A I don't remember. 
Q Allright. At this meeting at some time did 
anyone pay Capitol's representatives a sum of EY 
A Numerous people were writing checks tor the 
$92.50. 
ra) For the $92.50. 


Were they told that after they paid their $92.50 


they were supposed to meet somewhere the next day or whatever 
date it happened to be, July 1st, and actually go on the flight 
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then after they paid? 


A They were told a date and time to meet for the 
flight. 

0 All right. Did the figure $25,000, which was 
mentioned at the first, ever change as the meeting went 
on? 

Yes. 

Mr. Mitchell mentioned a sum of ar approximately 
$7,000-- these figures were approximate at the time-- that 
he said he also would have for this flight. 

o Did he mention what source this $7,000 came from? 
A He did not. 
MR. STRAUS: Can we go off the record for one 


EXAMINER FREDRICKS: Off the record. 

(Diseussion off the recor.) 

MR. STRAUS: All right. On the record. You my 
teoecmateee 

CROSS -EXAMIMNATION 
By Mr. Berkowitz: 
- Mp. Rothberg, do you recall at the night of this 

fateful meeting meeting with me at the Shelton Hotel and 
passing a few words? 


A Yes. 


Q And your associate, Mr. Steven Mindell, also an 
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assistant attorney general, was present at that meeting? 

A Yes. | 

Q And do you recall at the time of this meting that 
there were crowds of people who were in the meeting, who 
flowed out, and there were crowds of people out in the 
hallways and the corridors, and they flowed out in all 
directions, correct? | 


A Yes, they were moving. 


Q And there may have been four or five hundred people 


there? 
A I don't know if quite that many, but there were 
a huge number of people, much more than could confortably 
fit in that room. , | 
0 Right, and it was allegedly the hottest night 
of the year, do you recall that? : 
A Yes. 
Q And do you recall also there was no air conditione 
Do you recall the perspiration running down ay face? 
MR. STRAUS: Mr. Examiner, is he setting up for 
the Watts riot? I don't know what the connection is. 
MR. BERKOWITZ: I am testing the witness's 
recollection and refreshing it somewhat. | 
is Now, Mr. Rothberg, you stated that I got up ard 
spoke to the crowd and at that time Mr. Mitchell was not 
present. ! 


Well, if I got up, do you recall me igetting up on 2 
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chair above the crowds so I could be seen and heard, 


somebody holding me on a chair? 

A I believe you did. 

o Yes. 

A I kmow Mr. Mitchell did. 

(a) And in order to have a complete statement of 
what took place at that meeting, permit me to read from 
an affidavit which I made in a proceeding instituted by 
your office in an order : enjoining and restraining 
Michael Friedman, Sari Friedmn, Patricia Flanagan, Nelson 
Group Travel Corp., New York State Teachers' Study Group, 
Capitol Airways and Daniel Mitchell pursuant to Article 11 
of the Business Corporation Law and Section 63, Subdivision 
12 of the Executive Law -- 

Mr. STRAUS: Will this be placed in evidence’ 

MR. BERKOWITZ: I an going to read a portion of 
the affidavit which will be appropriate to this testimony. 

MR. STRAUS: Well, will you place the whole 
affidavit in evidence? 

MR. BERKOWITZ: I think there are portiom here 


which have to do with questions of “law involved in this 


proceeding which I am reading from which would not be 


pertinent here. 
But I would be happy to place in evidence a 


portion of the affidavit which I want now to read to the 


a 
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witness. 


MR. STRAUS: I would prefer to have it in evidence. 


EXAMINER FREDRICKS: You will bt counsel examine 
the affidavit? 

MR. BERKOWITZ: Certainly. Giadly. 

MR. STRAUS: All right. | 

Q Now in this proceeding, Index No. 4221/1965, 
Supreme Court, State of New York-- you are familar with 
that proceeding? ! 

A I am awere of that proceeding, yes. . 

Q And in that proceeding orders of Anjunetion have 
been entered, have they not, against Michael Friedman, 
Sari Friedman, Nelson Group Travel Corp., New York State’ 
Teachers' Study Group? : 7 

A Well, I know temporary orders were 
entered. I don't know if the temporary orders were, 
because Mr. Mandell is handling it. 

Q Yes, the Reoord will soshow. 

By stipulation orders have been entered which 
will terminate the proceedings against those ree ponnente: 

And you are also aware, are you not, that 
there is now pending for decision before the Supreme 
Court the applicaton of Capitol airways, to dismiss that 
proceeding against them? | 


A I an. 
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And that's not yet determined, right? 


Not to the best of my imowledge. 

Q Nox; permit ,; me, please, to read you this 
portion of my affidavit, and would you be good enough to 
tell me whether this jibes with your recollection? 

"the flight was scheduled for July 1,. and in 
fairness to the members of the ‘charter group and as above- 
stated for the protection of @apitol, decision would have 
to be quickly mde. June 28"-- I think the date should 
be June 29-- Iam not too surecf the date either. 

A The date of the meeting was June 29. 

Q This should be June 29. 

|, was supposedly the hottest day of thet 
year and the meeting: was a hectic one for a number of 
reasons. | 

"Not only was it intensely hot without 
air conditioning, but in addition it appeared that other 
teachers who were not members f the charter party but 
who had all<gedly paid Nelson and/or Friedman moneys 
tor other trips which Friedman wes supposed to book, 
were also present, although not invited. 

“mundreds of people were milling around and 
there was an overflow crowd extending out into the heliways 
and corridors. There was difficulty in minteining order. 


“attempts were made to have teachers who were not 
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members of the charter party leave the meeting but this was 
to no avail. A number of teachers attempted to become 
spokesmen and tried to drown out others. : 
“There was also present at this mecting assistant 


attorneys general,Stephen Mindell, Esq., who makes the 


answering affidavit, and his associate, William Rothberg, 


Esq. 

“Deponent stated to this group that captter 
was required by its tariff on file with the Board to 
charge the tariff price for the round-trip transportation, 
that Capitol was more oncerned with its compliance with 
the law than with the difference in moneys received: that 
‘there was a problem of whether the operation of tne 
charter with Capitol receiving less than its tariff 
would constitute a violation of the Federal Aviation 
Act, and that Capitol was prepared to return the moneys 
it had received and to cancel the charter in question. 

"I was told that at the time there would have 
been no problem in replacing this charter if it were 
cancelled,as the demnd for charter was greater than the 
available than the DCA jet airplanes. : 

“It was explained that the meetingvas called 
because of a newspaper article which indicated Michael 
Friedman, the operator andor owner of Nelson Group 


gravel had been arrested and was obviously financially 
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irresponsible, that this made it obvious that Friedman 


and/or Nelson was not in a financial position to pay 

the balance of the charter price. 

3 There were loud outcries and repeated requests 
that the group be permitted to pay the balance,that Capitol 
proceed with the charter. 

“Itvas claimed that these noone had mde 
commitments and the arrangements would be difficult to 
change. They pleaded that the flight be not cancelled.” 

Now, if I may digress for one moment off the 
affidavit, I recall one or more teachers also stating 
‘and pleading that they had ren&éddtbhétr homes for the 
summer and had no place to stay, and were very insistent 
that everything be done to havethe charter proceed and 
they were anxious to have it go and pay the difference. 

Now I will continue with the affidavit. 

MR. STRAUS: Mr.Examiner, could we pause for a 
moment? Before he continues with the affidavit, I would 
preliminarily like to object to the entry of, the reading 
of the affidavit, because most of this information is 
already in the record on the anenen and the other portion 


4s on the record in the cross-examination that #¥r. Berkowitz 


has just placed before Mr. Rothberg, and we don't really 


need it more than once. 
MR. BERKOWITZ: Mr. Examiner, thie is in the nature of 
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cross-examination. This witness has testified <n direct to 
what took place. 

You may recall that his testimony concerning the 
statements made by me was very abbreviated and did not 
contain these matters which I am now reading. 

I would 1jke the witness when I am through which 
I will be in another moment , to testify whether or not 
this does refresh his recollection and jibes with his 
recollection of what took place at this meeting. 

MR. STRAUS: Mr.Examiner, I would like to object. 
I would like Mr. Berkowitz to get on the stand and testify 
to what he said if he would like to do so, that I have 


tested the witness’ recdlection and Mr. Berkowitz has by 


repeating the testimony to other parties in the other 


answer. 
| 

EXAMINER FREDRICKS: Really, this isn't cross- 
examination, Mr. Berkowitz. You are eliciting some 


additional material. 
MR. STRAUS: We would be. happy to have Le 


m 


Berkowitz on the stand to say exactly: what. he. sala’ 
¢ Heon tT 


wR. BERKOWITZ: You said 1 thst, Gounsel-. “May 


yoooay ond ao 


continue - plea set 


\ 
rhe 


AD 
U ted’ 


‘MR. STRAUS: You certainly my.” 
. BERKOWITZ: This witness was asked on 


direct what took place at this heeting. who-was present. He 
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mentioned that I was, and he was asked to tell what I 


stated. 

I submit that this witness sted very briefly, 
partially, what was stated, and not all of what was 
stated, and I am now in cross-examination in connection 
with that quetion, that is, he was interrogated on this 
question of what was said, and this is now what I am 
cross-examining on, Mr.Examiner. 

MR. STRAUS: I would like to renew my objection. 
Mr. Berkowitz may get on the stand, if he would like to 
say that. 

EXAMINER FREDRICKS: It seems to me, Mr. Berkowitz, 
that you were departing from cross-examination and 
conducting your own direct examination and certainly are 
leading the witness. 

MR. BERKOWITZ: Well, on cross-examination, as 
you well know, this is permissible. He is not my witness. 

EXAMINER FREDRICKS: If it is cross-examination, 
that's true. 

MR. STRAUS: This is direct examination 

© May I, to avoid any further debate with couneel, 


perhaps to expedite in this fashion, my I ask the witness, 


up to the point that I read, without going further, does 


that accord with your recollection’ 


A Not completely. 
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& In what respect does it not accord with your 
recollection? | 

A Well, I remember that you stated that the flight 
could not take off unless Capitol could pay the amount of 
their tariff. | 

As far as a replacement charter, if this charter 
was cancelled, I don't remember anything being spoken about. 

© No, nothing was spoken about that. : 

That of course was not stated at the moot: but 
let me ask you this, Mr. Rothberg: Do you recall me 
stating that Capitol was more concerned with its compliance 
with the law, provisions of tariff, than with the 
difference in moneys received? | 

MR. STRAUS: Mr.Examiner, we have this answer. 

I will stipulate that the answer says that. 

MR. BERKOWITZ: Just a minute. This is 
proper cross-examination. I respectfully submit tat 
these objections are friwlous. : 
Whether or not it is stated in the answer does 


not restrict me from cross-examining a witness. 


MR. STRAUS: We don't need 1t on the record 


anymore. 
MR. BERKOWITZ: I respectfully submit that it 
is not necessary for counsel to tell what is needed on 


the record. 
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MR. STRAUS: I will withdraw my objection if 
Mr. Berkowitz will have this question answered and close 
up his affidavit. 
If he would like to get on the stand and testify 
to that, fine. 
MR. BERKOWITZ: I respectfully submit that I 


don't intend to be governed by Bureau counsel's ideas 


of what my cross-examination should be or <how I should 


direct my defense. 

MR. STRAUS: I will withdraw the objection. If 
Mr. Berkowitz will go ahead, it's fine. 

MR. BERKOWITZ: I submit it is proper. 

MB. STRAUS: The only thing I am objecting to 
is Mr. Berkowitz reading his affidavit into the record on 
cross -examina tion. 

MR .BERKOWITZ : I have resisted doing so. I am 
now cross -exa mining the witness in the form of questions. 

By Mr. Berkowitz: 

Q Mr. Rothberg, I again ask you, do you recall 
me stating to the assembled group that Capitol was more 
concerned with its compliance with the tariff, that is, 
with the law regarding tariffs, than with the difference 
in amounts recehed? 

A I don't remember thet phraseology. 


Q Now do you remember something like that? 
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(rr. alle) : 
A I remember that Capitol would not let the flight 
take off unless 1t was paid the amount of its tariff. 
e Mr. Rthberg, you are an experienced lawyer. 
That's not an answer to my question, is it? : 
I ask you again, do you recall-- you said 
not in that phraseology or in those words. | 
Do you recall whether 1t was in similar words? 
In words that I just described. 
No, I will ask you again. 
Do you recall me saying in effect or in substance 


that Capitol was more concerned with its compliance with 


the law regarding tariffs than with the difference in 


moneys received? 
A I don't remember that type of thing. 
Q Now were you inside the meeting room at all times 
or did you also go out in the hall? | 
A I was outside the hall pert of the time. 
So there were times when you did not hear 
what was said, is that correct? | 
A True. 
Q So you can't say whether this was said or not. 
A That's correct. : 
EXAMINER FREDRICKS: Mr. Berkowitz, how important 
‘> this case is it whether it was said or not? 


MR. BERKOWITZ: It was very important for. this reason, 
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Mr. Examiner. We have here involved as alleged in the 


affirmative defenses the statement that's contained in the 
answer, that this problem involved an interpretation of 
tariffs, that I; acting as the New York counsel, made a 
spot decision at the time, it was my legal opinion that, 
uniess Capitol collected the balance of its tariff, this 
might and possibly would constitute a iariff violation, 
and I so eppressed to the people, and I recall that 

this witness wes at times in the meetihg room and out, 

at times was outside, and in fairness to the witness, I 
don't think he heard everything. 


EXAMINER FREDRICKS: He has answered the question. 


MB. STRAUS: Mr. Examiner, he has answered the 


question three times. 
EXAMINER FREDRICKS: Let's go ahead. 
MR. BERKOWITZ: Go ahead. All right. 

Q Now, Mr. Rothberg, did you hear me state to 
people at this meeting that Capitol was prepared to return 
the moneys it had receivdd and to cancel the charter? Did 
you hear me say that? 

A I don't remember you saying that. 

(a) You don’t sey that I didn't say it? 

A I didn't say that. 

oO All right. Did you also hear pecple ask either 


Me. Mitchell or myself, “Please have the charter go on,” and 
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did you see people hold{ checks in their hands? 
A Later on in the meeting, toward the end » people 
had checks, but after Mr. Mitche11 had spoken. 
Q No. Please answer my question. 
Did you hear-- part of the question was did you 
hear people request that the charter go on? 
A At what time? 
c At any time. 
I didn't limit it as to time. Yes or no? 
A At one part of the meting, yes. | 
¢ And did you hear people say they had mde 
arrangements for the summer and some people say they had 
vented their homes? Did you hear that? 
A I heard that the people mde arrengenents for 
tours and hotels in Europe. 
Q Yes. 
A Renting homes 1 don't recall. 


Now, Mr. Rothberg, how long were you there that 


Several hours. 
It was a very hectic ‘meeting, was it not? 
It was. 


And your associate, Mr. Mindell, was also there? 


Yes. 


Now as a representtive of the Attorney Genera's office 
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of New York, the purpose of you being there was to see that 


there was no violation of law? 
| “A I would not go so far as to say that was our 
purpose-- our purpose was-- 

Q To protect thepublic? 

A -- an investigation which our office was conducting 
concerning Michael Friedmn. 

) And, Mr. Rothberg, during the several hours that 
you and Mr. Mindell,your associate, were there, during this 
time did you see checks being handed up by the people in 
the group? 

A Yes. 

is) $92. Did either you or Mr. Mindell at any time 
voice any protest? Yes or no? 

A No. 

Q Did either you or Mr. Mindell at any time during 
that meeting make any statements to any of the people, non 
of the teachers, any members of the group, telling them 
they should not issue these checks or pay tiis additional 
amount? . 

A: We é14 not. 

Q You did not. 

You preferred to see that charter operated, did _ 


you not? 


MR. STRAUS: Mr.Examiner, why do we have to know 
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whether Mr. Rothberg to see the charter overate? 


MR. BERKOWITZ: All right, I will withdraw 1t. 
EXAMINER FREDRICKS: I don't see why. 
Q You were concerned, however, that there ve 
no stranding of a large group of people, were you not. 

MR. STRAUS: Let's not have his opinion of 
whether he was concerned on the record. 7 

EXAMINER FREDRICKS: Well, I think Mr. Berkowitz 
4s entitled to develop why the Attorney General was 
participating in the meeting. | 

Q@ Is that so, Mr. Rothberg? 

A Well, let me say this- 

oO No, no. I would like you to answer ny question, 
please, and not make any other statement at the oh. 

EXAMINER FREDRICKS: He is entitled to state the 
objective in his own words, I am sure. 

MR. BERKOWITZ: Yes, but he should answer ny 
question. If he wants to make an explanation he my ao 
so, but Iwuld like it answered. 7 

(Last question read.) 


We are concerned with the protection of the 


Mr. Rothberg-- 


EXAMINER FREDRICKS: Now just a minute. The 


witness began his answer. 
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MR. BERKOWITZ: He has answered. 

EXAMINER FREDRICKS: Let him conclude his answer 


and then deal with it. 


A (Continuing) We are concerned with the 


protection of the public in seeing that people aren't stranded, 
that flights take off that are paid for, and people are not 
defrauded. 

Well, then did you think they were defrauded when 

this $92.20, whatever it was? 

At that time I did not know all of the facts. 

What fact did you not know that you know now? 


I did not know about an agency agreement which 


Yes? 
About the payments that were mde. 

Q Yes. Did you mike any inquiryat that meeting from 
the teachers or people paying the money? 

A The teachers would not tye that type of information. 

Q That doesn't answer my zjuestion, does it, Mr. 
Rothberg? Did you make inquiry? 

A No. 

a Now this affidavit that I read from, that was 
submitted in connection wit: the proceedings in Supreme 
Court, was it not? Do you recall reading this? 

A No, I don't. Mr. Mindell in our office as I said, 
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4s handling this proceeding. 


@ And do you recall Mr. Mindell mking an 
affidavit in connection with those proceedings in which he 
in effect admitted that affidavit or stated in the affidavit that 
ttws not the duty of the Attorney General to take action? 

Can you remember that? | 
MR. STRAUS: Can Mr. Rothberg remember what Mr. 
Mindell admitted? , 
MR. BERKOWITZ: If he doesn't he an ase, 80. 
A I do not remember what is in the contents of that 
affidavit because,as I stated before, Mr. Mindell is 
nandligg that proceeding. : 


(a) Very well. 


Now, Mr. Rothberg, was your office called into 


this picture by the Civil Aeronautics Board? 

A I don't follow your question. 

Q All right. 

Let me phrase it differently. Did your office 

begin its investigation as a vesult of a communication 
from the Civil Aeronautics Board? | 

A No. | 

Q Was this as a result of communications ; in uiries 
and other information obtained from people who were in touch 
with your office? 


A Consumers Complaint Bureau, office 
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© That's your office? 


A The Consumer Frauds and Protection Bureau. 


4) Your appearance here today is pursuant to a 
subpoena served by the CAB, that is, the Bureau of 
Enforcement? 

A That's pursuant to the direction of my 
Bureau Chief. 

Did you receive a subpoena? 


I believe he received a request from me-- the 


My questinn was: Did you receive a subpoena? 
I did not. 
Q So that your appearance here then was at the 
direction of your superior? 
MR. STRAUS: Exause me. Could we have the record 
show Yes"2 
EXAMINER FREDRICKS: Very well. If you will 
answer audibly, it will be clearer to everyone, I think. 
THE WITNESS: Yes. 
ec Now, Mr. Rothberg, I will be through very 
quickly. 
Now Nelson GroupTravel Corp. made an assignment 
for the benefit of creditors, did it not: 
A Yes. 


Cc And that was prior to the date of this meeting I 
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am talking about? 

A I do not remember. | 

@ But Nelson Group Travel Corp. did make ‘such an 
assignment? : 

A They did. 

Q And your office intervened in those assignment 


proceedings? 


A We did. 


@ And do you know that some moneys were collected by 


the assignee? 
A I have informed the assignee has received some 
moneys. | 
Q And the newspaper reports were that the 
amount collected as about $60,000. Is that approximately 
correct? : 
A I don't-- no, I don't know what the assignee 
has. : 
C You wouldn't know what the amount is You 
wouldn't say that's incorrect, though: 
A I don't know. 
MR. STRAUS: Mr. Examiner, my I interject here? 
I would like to know how this is related to the direct. 
MR. BERKOWITZ: On that score I am making him ny 
| 


own witness. 


MR. STRAUS: Well, could you declare him as your 
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own witness, please? 
MR. BERXOWITZ: On that subject only, and on 
the following question as well. 

@ So that Nelson Travel Corp. is cut of business? 

A That's correct. 

© And Mr. Michael Friedman you know has been 
incarcerated as the result of conversion of funds, is that 
correct? 

A That is correct. 

@ So that he is out of business? 

A Yes. 

Q So far as New York State Teachers’ Study Group 
has been concerned, an injunctimorder has been entered, 
has it not, against that corporation, enjoining it 
from engaging in this type of overation: 

A Enjoining it from engaging in charter flight 


operations. 


¢c Yes, so they are out of the picture, correct? 


A What do you mean when you say they are out of 
the picture? 
c Well, they cannot again enter into this type 
of transaction? 
A That is correct. 
Q And how about Sari Friedman? The same thing there? 
A I believe so. 
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MR. BERKOWITZ: Ali right. 


No further questions. 


MR. STRAUS: I would like to have some redirect, 


please. | Can we go off the record a minute? 

EXAMINER FREDRICKS: Off the record. 

_(Pause.) | | 

EXAMINER FREDRICKS: On the record agein. 

REDIRECT EXAMINATION : 

By Mr. Straus: 

Q You were asked on oross-examination, Mr Rothberg, 
something to the effect of weren't peonle waving ghecks 
in someone's face or whatever Capitol's counsel said? 

You cannot say, can you, who these people paras 
Could not these people have been some of these other people, 
people from other than the July 1st charter, who nevertheless 
wanted to go ona charter because otherwise they would lose 
all their monéy? 

MR. BERKOWITZ: I respectfully object to that 
question. dee ; | 
3 MR. STRAUS: This was opened on oross-examination. 

o HERSEY That's argumentative, stetes 
certain matters in the record and states certain 
- suppositions not included in the record. 
EXAMINER FREDRICKS : What cuppositions does it 


state nct in the record? 
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MR. BERKOWITZ: Couldn't this have been people 
who were not members of ‘tis group who were waving checks 
and so forth? 

MR. STRAUS: I seriously doubt Mr. Berkowitz 
has a good objection because he brought this up and I am 
entitled to ask this question. 

MR. BERKOWITZ: Not in that form. - 

EXAMINER FREDRICKS: I am injuiring into this, Mr 
Straus. Now, I think it was developed that some of those 
attending were not people who had signed the July 1 London: 
Paris-Rome charter, but for other charters. 

NMR. BERKOWITZ: No, I have no dispute about 
that Mr. Examiner, but what I do say 1s that what counsel 
now is doing is mking an argument based upon the 
testimony that it does not foreclose other possibilities, 
wnich may be 80, but certainly it is something which this 
witness should not be permitted to speculate about unless 
he knows 3 

EXAMINER FREDRICKS: Well, are you conceding 
that the witness doesnt know who these people were’ 

MR. BERKOWITZ: Yes, of course. 
EXAMINER FREDRICKS: And that for a!1 he knows 


, 


they may have been people who arranged for the July lst 


charter or for ‘another charter? 


MR. BERKOWITZ: It's entirely possible. 
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EXAMINER FREDRICKE: Allrigat. Doesn't that 
answer it: | 
MR. STRAUS: That answers my yuestion 
EXAMINER FREDRICKS: Very well. That will serve 
instead of an answer to the xuestion. : 
© Mr. Rothberg, also you were asked whether you or 
Mr. Mandell aoonested that people should do certain things 
or whether you protested things that were occurring at the 
meeting? | 
What purpose would your protest of Mr. iinde11's 
protest have had at this meeting? Did you not tell them 
that they could file complaints at ymr office at some 
future date? i 
MR. BERKOWITZ: Just a moment. 
MR. STRAUS: Shall I break it into two ~uetione?, 
EXAMINER FREDRICKS:. Yes. i 
What purpose would your voicing your protest 
have had at that meeting? : 


A This- 


MR. BERKOWITZ: I object to that. Is that 


the question? 

MR. STRAUS: Yes. 

MR. BERKOWITZ: I object to that uestion on the 
ground that he is now asking for an operation of the. 


mind or having to do with purposeand the inclusion of kw 
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That's not proper. 


MR. STRAUS: Exactly the type of question Mr. 
Berkowitz was asking. 
MR. BERKOWITZ: Two wrongs don't make a right. 
MR. STRAUS: Well, if you will withdraw yours, 
I will withdraw mine. 
Will you withdraw yours? 
BERKOWITZ: I don't intend to withdraw anything. 
STRAUS: Then I neither will withdraw it. 
BERKOWITZ: This is again a legal argument 
Counsel wants to argue his case in the form of alleged 
redirect. 
MR. STRAUS: I am answering Mr. Berkowitz. ; 
EXAMINER FREDRICKS: Go ahead and answer the 
question, please, Mr. Rothberg. 
A Well, our purpose was to follow up in our 
investigation to have the teachers file complaints with 
us, and it is not to give legal advie to individuals. 
In other words, we are not a law office which gives 
A, legal adice to an individual on his particular problem. 


It's the overall picture we are looking at. 


Q “pom the events of the meeting which ycu attended, 


I understand to gather facts for your investigation, did these 
events cause you to speak several people who wer: there? 


A Yes. 
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(a) Did you tell any of these people that they could 
file anything with your office at a future date? 
A We told them they could file a complaint with us. 

We examined some of the documents thet they hed 
received from the teachers'study group and from the travel 
agency. | 

Q Mr. Rothberg, you were asked by counsel for 
Capitol whether you wanted tnese people to go on the 
flight. Now as I understand your testimony you were 
concerned with protection of the public. : 

‘Am I correct in assuming that, as far as your 
position is concerned, you would not rather have them £5 
on the flight more than their receiving the full amount 
of their money back? : 

In other words, was your job fulfilled, do you 
think, if the passengers were satisfied: in some way? 

MR. BERKOWITZ: That's objected to, if the 
Examiner pleases. | 

Frankly, I have some doubts if I understand the 
question fully. Again he is asking for the speration 
of the witness' mind. : 


I respectfully submit that the question is 


improper for a number of grounds. 
ME. STRAUS: Mr. Berkowits asked the witness-- 
EXAMINER FREDRICKS: As I see it, he is asking the 


witness to define the Attorney-Generel's objective in attending 
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the meeting and interesting himself in the si tuation 


involved in the July 1 charter and other charters, on which 
money had been peid, but where there was at least doubt 
whether the charter would be performed. 

MR. BERKOWITZ: Mr.Examiner, if the -uestion 
weve phrased in that form, I would have no objection. 

MR. STRAUS: I will try to rephrase the question 
if that's all right with the Examiner 

EXAMINER FREDRICKS: Yes, it's perfectly.all right. 

o Mr. Berkowitz asked you whether you were not 

concerned that people should go on this flight? 

My question is: Were you more concerned that 
people should go on the flight or more c-ncerned that 
people should receive their money back? 


A We were concerned that people who paid money 


fur their flights-- and I emphasize the word flights because 


there were several-- shoul either go on their flights or 
receive their money back. 

MR. STRAUS: TI have no farther redirect. 

RECROSS -EXAMINATION 
By Mr. Berkowitz: 
Q Mr. Witness, you testified on-° redirect that 

the purpose of your attendance at this meeting was not 
to give advice to individual people, applicants, but you 


were concerned with the overall picture. Correct? 
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A That is correct. 

Q@ But on the other hand, if an infraction of the 
law should take place in your presence, would you then have 
a duty to act? 3 

A If an infraction of law which we are aware of-- 

Yes. : 

A -- with which we have a power or some Jurisdiction 
to handle, we would. 

Q And would you say that, as this mtter involved 
a question of an airline under the jurisdiction of the 
Civil Aeronautics Board and interpretation of tariffs, that 
this was a matter which the Attorney-General's Office in 
any event would have no jurisdiction over? | 

A I didn't-- I don't say we have no jurisdiction. 

@ Do you ase that you did? 

A At that particular time we were conducting 


an investigation involving Michael Friedman. 


c  hat's what you were primarily concerned witt? 


A That particular time: 
MR. BERKOWITZ: Yes, no further questions. 
MR. STRAUS: I have one ‘further juestzon that was 
brought up on acc : 
REDIRECT EXAMINATION 
By Mr. Straus: 


c Mr. Rothberg, without preparation beforehand, would 
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you have any knowledge of an infractimof Federal law? 


A. TI would not. 
MR. STRAUS: Thank you. 
EXAMINER FREDRICKS: Thank you, Mr. Rothberg. 
You are excused. 
MR. STRAUS: I would like to call Mr. Martin 
Festinger to the stand. 
Whereupon, 
MARTIN FESTINGER, 
was called as a witness, and having been fist duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Straus: 
Cc Will you state your full name for the record, 


please- 


A Martin Festinger. 


MR. BERKOWITZ: How do you spell that? 
THE WITNESS: F-e-s-t-i-n-g-e-r. 
Where do you live? 

A 325 East 201st Street in the Bronx. 

@ Mr. Festinger, are you, or rather were you a 
member on July 1, 1965, of the New York State Teachers’ 
Study Group? 

A Yes,I was. 


@ Did you take a charter flight in 1965 with other 
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members of this group and members of the family? 
A Yes, I did. 
Do you remember on what date the flight started? 
Yes, July 1, 1965. 
Where did 1t go? 


It. went to Rome. 


And do you know what airline flew the. charter? 


Yes, Capitol Airways. 


The respondent in this case? 


> 02 > DP P 8& PF FB 


Yes. 


How did you first find out about the chartert 


eo 


It was advertised in my school. 
Pardon we? In your school? 


Yes, the New York State Teachers’ Group na a 


And you are a teacher, of course? 
Yes. 3 
How did you originally pay for the charter: By 
check, cash or what form? eS; 
A I made several payments by check. and several 
cies byccaah.. 


C fo whom were your checks made pagenie? 
A > the New York State Teachers' Study Group. 


Q -Originally what did you understand the price to 
be per person for the charter trip that you finally went on, 
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the original price? 


A $300. 
¢ Prior to the night of June 29, 1965, when there 
was a meeting of the passengers, what total amount had 
you paid for the charter transportation? 
A I paid $1200. 
Q And this covered how many people? 
A My wife and two children, and myself. 
© Do you have with you any canceZled checks? 
A Yes, I have one (producing check). 
MR. STRAUS: Mr. Examiner, I would like this 
‘mirkedfor identification. 
EXAMINER FREDRICKS: These will be BOE 106. 
MR. STRAUS: Exhibit BOE 106. 
(BOE Exhibit No. 108 was marked for identification. ) 
MR. STRAUS: Mr. Examiner, I would like to have 
marked for identification BOE Exhibit 109 a piece of paper 
which purports to be a receipt frmm the New rk State 
Teachers’ Study Group. 
EXAMINER FREDRICKS: BOE Exhibit No. 109. 
(BOE Exhibit No. 109 was marked for identification. ) 


Q Mr. Festinger, is your signature at the bottom of 
this check? 


A Yes, it is. 


Q Is the date which is on BOE 108, April 26, 1965, 
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the date that you wrote this check. 
A Yes, it is. 
e On the back of the check do you find an endorsement? 
Yes, I-- not an etidorseent, a stamp. 
Well, a stamped endorsement. 

A Yes. 

Q Whic. you recognized to be the prAorsenentithas 
was on when you got it back from the bank? 2 

A Bank. 

Q Is this check, BOE Exhibit 108 an example of the 
payment you made to New York State Teachers' Study Group 
for the original charter price that you were to pay? 

A Yes. : 

@ And Exhibit BOE 109, could you identify thet, 
please? : 

A Yes. After I mde the final payment it was, a 
statement was put on the original paper that we had, which 
had a list of flights, that I mde a full payment of $1200. 

@ Who filled this out? Did you receive it in the 
mail or was it handed to you? 2 

A I believe-- the last payment I think was in cash. 
Mrs. Sari Friedman-- 


Q That's whon you received BOE 109 from? 


A I believe so, that she put it, paid, either she or 


Mr. Friedman. I am not sure which. 
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¢ There are some notes on the back. Does this 


cnncern the receipt at all? 
A No. No, that was just a-- 
S As I understand it now, BOE 109 is receivt 
for payment in full for the charter of everyone of your 
family that was to bem the charter? 
A Yes. 
MR. SSTRAUS: Mr. Examher, I would like to offer 
BOE 108 and 109. 
MR. BERKOWITZ: No objection. 
EXAMINER FREDRICKS: You are offering only the face 
of 109? 
MR. STRAUS: The face only of 109 and the face 
and back of 108. 
EXAMINER FREDRICKS: “Yes, very good. Th2y are 


received in evidence. 


(BOE Exhibits 108 and 109 were received in 


evidence.) 
fa) Mr. Festinger, shortly before the date of the 
flight, did you receive notice of any sort concerning 
the charter flight? 
A Yes. I received a telegram from Capitol Airways 
that the flight that Iwas concerned with would be in jeovardy 
unless some extra fees were paid and to appear at a hotel in 


Manhattan. 
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MR. BERKOWITZ: I ask that that be stricken unless 

the witness produces the telegram. 
Q My next question will be whether the witness has 
the telegram. | 
A Ido have the telegram. My little girl took 

it as a ‘souvenir and I looked for it extensively and I could 
not find it. I believe it's in the house. 

MR. BERKOWITZ: I believe my position is clear. 
I certainly have no objection to testimony that: a telegram 
was received, but I think this witness is honestly mistaken 
concerning the contents of the telegram. The telegram 
as I recall it-- 

Mi. STRAUS: I can\ alleviate the problem. I 
understand. Mr. Berkowitz is perfectly right. 

What I would like to do is have Mr. Berkowitz make 
an objection. 

MR. BERKOWITZ: Yes. 

MR. STRAUS: -- and after the record is completed 
and not closed, I would like to hold it up and submit the 
telegram, BOE-- we can assign a number. 


WR. BERKOWITZ: I have no objection to that. 


EXAMINER FREDRICKS: Very well. I understand you 


are objecting to the way he phrased the content of that. 
MR. BERKOWITZ: The way he characterized the 


$elegram, that portion. 
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EXAMINER FREDRICKS: Very well. That portion 


where he stated the contents of it will be stricken and 
we will leave it to be completed by a telegram to be 
completed after the completion of the hearing. 

Q Mr. Festinger, did you go to the meeting of the 
passengers of the New York State Teachers' Study Group 
charter: 


A Yes. 


CG And was it at the Shelton Towers Hotel, Lexington 


Avenue and 49th Street in New York City? 
A Yes, it was. 
This was the night of June 29, 1965? 
Yes. 
Were other passengers at the meeting? 
Yes, many more. 
Who spoke at this meeting? 
A I believe the lawyer for Capitol Airlines. A 
Me. Mitchell. 
I would like. to clarify this. A lawyer and Mr. 
Mitchel1? 
A Both .Both spoke. 
Q In your own words,could you tell us? Well, I 
will say very briefly. I think we have been through this 
beofre. I just want a summry of what was said. I am not 


trying to cover up anything that was said. I just want a summary 
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in your words of what was said at this meeting. 
fA Mr.Mitchell, I believe, spoke first and told, told — 
the group that there has been a-- something arose during 
the-- at this flight where he had in the vicinity of $20,000 
and in order for this flight to take place there would be 
additional moneys forthcoming and it was estimated the 
92.50 per passenger. | 
@ By fortioming you mean that they had would need 
additional? ! 
A —_- You would have to give an additional 92.50 s0 
that the flight can take place. | 
Q Sad you say Mr. Mitchell was the one who suggested 
that additional money be paid? | 
A Yes, he was. 
¢ Was any explanation made as to why Capitol had 
waiteduntil June 29, I believe it was, to inform-- Santon 
me. : 
MR.STRAUS: Could we go off the record a moment? 
EXAMINER FREDRICKS: Off the record. : 
(Discussion oft the record.) | 
EXAMINER FREDRICKS: Do you want to reframe your 
question? | 
MR. STRAUS : I will reframe the :uestion. 
EXAMINER FREDRICKS: All right. 


C D. you remember at the meeting whether any expluaation 
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was made as to why Capitol had waited until the moment that 


they had waited to explain that there was a deficiency 
in funds? 

A Mr. Mitchell stated that as far as he knew and 
as far as Capitol was concerned, that there was only. one 
flight that had been partially paid for and that was the 
flight that was leaving Julyl, and he had no record of any 
other flight because no moneys had been put down on any of 
the other flights, and all those pe:»nle that were there that 


were on other flights shouldn't have been and that his 


questions} and his statements were concerning just those 


people on that perticular flight. 

(a) Did the amount which he mentioned earlier, which 
you say was $29,000, change as the meeting went on? 

A No. 

c Didi anyone pay an additional amount? 

A I recall that, what Mr. Mitchell said was that 
if you could give him a check at the latter part of the 
meeting he would accept it. 

If not, come down to theoffice the following day and 
1¢ would have to be the following day, #0 that everything, 
all the business of theflight, would be taken care of, 
and some people I believe did write a check at that meeting, 
the latter part of the meeting. 


c Did you pay at that meeting, or did you pay the 
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additional $92.50 per passenger at some other time? 
A No, I paid the following morning the additional 
I should say a cousin of mine br ught the money. | 
Q It was your money?. 
A It was. my money, yes. 
Q Did you pay by check? 
A No, by cash. 
Q You say you actually went on July 1, 1965 flight 
with other members of your family? | 
A Yes,sir. 
@ For whom you paid. Has Capitol refunded the 
$92.50 which you paid per passenger? 
A No. | 

MR. STRAUS: I believe, Mr.Examiner, I have offered 
for evidence everything. There was a receipt and a cheek./ 

I am going to offer a telegram later for the record 
so I have no further redirect. 

EXAMINER FREDRICKS:Very well. We will hold the record 
open for the telegram that you have. related to Mr. Festinger's 
testimony. 

CROSS -EXAMINATION 

By Mr. Berkowitz: 


Mr. Festinger, do you recall me at that meeting? 


Yes, I ds. 


And, perhans, to refresh your recollection, didn't I 
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speak first and say that Mr. Mitchell was expected shortly, 


he wasn't there when I spoke, he came in after me? 

A Yes. 

a Because you testified that Mr. Mitchell spoke 
first, and I think you ware incorrect. 


The fact is that I spoke first. 


MR. STRAUS: We will stipulate that ne spoke first. 


THE WITNESS : All right. 
MR. STRAUS: And Mr. Festinger may not 

Q Mr. Mitchell came in later? 

A Hecame in later. 

(a) And you were in. the meeting room itself or were 
out in the hall or the corridor near the elevators? 

A No, I was in the meeting room itself during the 
entire time. 

© And you heard many teachers attempt to shout over 
others, to take the floor and discuss this? 

A There was much disorder at that meeting. 

. I wouldsay so. 

QO Yes. Rather difficult. Do you remember me being 
up on a. chair, being held by some people so I could be above 
the crowd so I could address them? 

A Yes, I do. 

Q And do you recall me saying to the assembled 
group that I was the local attorney for Capitol Airways and that 
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Capitol was more concerned with the compliance, we its 
compliance and with the law, the tariff provisions,{! than 
it was with the difference in the money? : 

A I don't recall that, Mr. Berkowitz. 

Q And do you recall my saying also among ther things, 
that under the circumstances, to avoid a tariff violation, 
in order to avoid such a tariff violation, that the flight 
would have to be cancelled and the moneys received by 
Capitol returned? | 

A No, I don't remember that. 

Q | You don't recall that. | 

Do you recall me stating in words or effect that, 
so far as Capitol is concerned, it wanted to do what was 
proper; it wasn't just money that was involved? 

A TI do remember you saying that the airline was 
concerned about doing what was proper. | 

Q That's right, and do you recall people, school 
teachers, ming requests that the flight go on, offering 
to pay the difference and stating that they had made 
arrangements for the summer and made various plans? 

A Yes, one individual sated that he had already 
rented his house and that it was imperative that he continue 
on his summer flight. : 


@ . And did yau see people as I got off the chair 


clutching me by my arms, stating, “We want the flight to go. 
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We have made arrangements?" 


A The room was very crowded. I don't remember them 


b 
clutching you by your: arm. However, there were many people 


around you. 

Q Yes. 

Now, may I ask you this: Do y.u recall m stating 
in effect that if Capitol would accept the difference,: the 
balance that was unpaid, not received by Capitol, that 
the passengers or the charter group would then be relegated 
to their claims against Friedmn, and that Friedmn we 
beiieved to be financially responsible? Do you recall 
that? | 

A | No,I don't. 

fal Do you recall ia stating that we believed that 
Friedmn's corporation had made an assignment for the 
benefit of creditors? 

A No. 

Q Do you recil me saying ttat in such proceedings 
the chances of collection were rather remote and if the 
teachers proceeded, that I could not hold out much hope 
for collection on their part, words to that effect? 

A Collection of the moneys that they paid for the 
flight. 

Q That they previously paid which has not been 
turned over to Capitol? 
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A Something to that effect, that they would lose 


the moneys that they had already given in. 


c Yes, and that their chances of collecting it back 


from Friedman were raher remote? 

A Vaguely, I, I- 

a Yes, and do you recall now that I did talk about . 
some proceeding for the assignment for the benefit of 
creditors? 

A I don't recall that. 

Q@ You don't? 

A No. 

@ But you recall that in comection with 
proceedings and claims by teachers against Friedman, that 
would be their remedy if they elected to pay Captiol the 
unpaid balance, something to that effect? - 3 

A Ave you referring to the people that were on 
other flights? ? 

Q No,on the July 1 flight. 

A There was some statement mde to the people on 
the other flights that their recourse wovld be-- | 

4s Yes. Well, I am talking about people on the July 
1 flight in connection with the pro-rated $92 and change, that 
this would then enable or put the teachers in a position 
where they would then have claims against Friedman a 


Nelson Group Travel. Do you recall that? 
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For the 92.50. Yes. 
Do you recall that? 

A Yes. 

Q And, therefore,by paying this additional amount 
they would, therefore, have these claims against Friedman 
and Nelson Group Travel, correct? 

A Well, 1t would follow. 


And I said so at the time? In substance? 


MR. STRAUS: Well, we have the witness' answer 


I believe s0,yes. 

MR. BERKOWITZ: I have no further juestions. 

MR. STRAUS: I have some redirect. 

REDIRECT EXAMINATION 
By Mr. Straus: 
Q Mr. Festinger, do you whether the persons that 

Mr. Berkowitz mentions, who allegedly were requesting that 
the flight operate, do you know whether they were July 1, 
1965, passengers or, perhaps, could they be passengers who 
thought they should go on other flights who nevertheless 
wanted to go on some other flight? 

A There was much, there was much talk by other people 
on other flight® that the money ‘that was put on this flight 
be distributed among 211 the people on all the flights rather 
than why should we be singled out, that they 2lsowere pert of 
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this group and that, just because it was a ‘coincidence 
that the money happened to be put on our particular flight, 
why we should have the advantage and they should not have 
the advantage of a flight. 3 | 
In other words, these people that were mentioned 

that were quotes pleading unquotes, could have been persons 
who never went? : 

A It's very possible. 

(a) And another question is, your occupation is, 
I understand, a teacher. It is not an attorney, and do you 
imow what an assignment for the benefit of creditors is, 
or do you know what your legal remedies are for loss of 
money from your education? | 

A No, only that the District Attorney, the : 
assistant Attorney Genera: stated that we-- | 


o That you file complaints. 


A hat we file a complaint with his office. 


MR. STRAUS: Thank you. 
RECROSS -EXAMINATION 
By Mr. Berkowitz: 

Q Did you hear Mr. Mitchell when he came in and 
others with the teachers' request tnat people at the 
meeting who were not booked or scheduled before the July 
1 flight please leave? 2 


A yes, but. no one left. 
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Yes, well, I think some did, but mt too many. 


Not too many. 

Q And a repeated request that all other people 
leave because this meeting was called solely and only for 
the July 1 flight? 

A Yes, that was stated very emphatically. 

Q Yes. In fact they were told that the meeting 
would be more orderly, that they were overcrowded and they 
didn't belong there? 

A Yes. 

Q And there were pleas made for them to leave 
many times? 

A Yes. 

Q And they were told whatever would be said in 
being addressed to thse individuals who were on the July 1 
flight? 

A Yes... 

MR. STRAUS: That's all. 
EXAMINER FREDRICKS: You are excused, Mr. 
Festinger. 
mR. STRAUS: I would like to call Mr. Louis Geller 
to the stand. 
Whereupon, 
LOUIS GELLER, 


was called as a witness, and having been first duly sworn, was 
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examined and testified ag follows: 


Teachers ' 
A 
6 
A 
Q@ 


DIRECT EXAMINATION 
By Mr. Straus: 


Would you state your full name for the record, 


L-o-u-i-s, Louis Geller, G-e-1-l-e-r. — 
Where do you live, Mr. Geller? 
103-33 65th Road, Forst Hills, New York. 


Are you a member or were you a member on July 1, 


My daughter, my daughter is a teacher and we were 


You are parents of a member of the New York State - 
Study Group? | 
That's right. 
What was your daughter's name? 
Irene @ller. 


! 


Did you take a charter flight in 1965 with members 


of this group and members of their families? 


A 
A 
Q 


Yes. 
What date did the flight start? 
July 1, 1965. 


‘Where did it go? 


It went to Rome via Paris and returned via Pari«. 
Do you Imow the airline that flew the charter? 
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Capitol. 


How did you find out about the charter? 

Through my daughter. 

Who paid? Did you pay for this? 

I paid for this. 

For your daughter, yourself and your wife? 

The three of us, yes. 

And how did you originally pay for the trip? 

Checks. 

To whom were the checks made payable? 

New York State Teachers’ Study Group. 

Now originally prior to June 29, 1965, what did 
erstand to be the charter price rer person? 

$310. 

What total amount did you pay for the charter 


you 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
@ 
A 
Q 
und 
A 
@ 


transportation prior to June-- 
| $930. 
This is prior to June 29th? 
That's right. | 
I am sorry. I missed that amount. 
$930. 
Do you perhaps have any cancelled checks with 
you? 
A We haven't with us, but I could get them here if 
it's so required. 
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© Shortly before the date of the flight, Mr. - 
Geller, did you receive a notice of any sort which concerned 
the flight? | 

A On June 29 in the morning we recevied a tcolegram 
telling us to come down to a hotel in downtown New York-- 
Shelton, I belive it was-- Lexington Avenue--and that the 
flight was in danger of not-- because of non-payment. 

(a) Well, you did receive a notice. Do you have a 


copy of the notice that you received? 


A No I saw an exact copy. The man over there 


has it. 
Q Well, if possible-- 
A No, I threw it away that same day. I didn't know . 
there would be a trial and the evidence would be nected. 
MR. BERKOWITZ: Mr. Straus, could we have the 
same stipulation, that the testimony by the witness of 
his recollection of what was in the telegram be stricken 
and that you intend to submit the telegram? | 
THE WITNESS: No, I will see that telegram over 
there and I will say that's an ident copy of the telegran. 
MR. BERXOWITZ: No. qhis 4s a technicality on the 
question of evidence. We are not disputing what ea saw. 
MR. STRAUS : Mr. coeetrer could we for the manent 
have this statement stand? The telegram is going to show up, 


not his telegram, but the telegram is going to show up, unless 
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Mr. Berkowitz says all these telegrams were different. 


MR. BERKOWITZ: Oh, no. 

EXAMINER FREDRICES : Mr. Geller says he threw 
away his telegram. 

THE WITNESS: No, but I saw an identical copy 
over there and I will say it's the mme, and I am sane. 

EXAMINER FREDRICKS: I don't think there is any 
question about that. We are talking about more than one 
form. . 

THE WITNESS :. I will sign my name on it saying 
that that's an ident copy that I received. There shouldn't 
be any question that I received it. | 

EXAMINER FREDRICKS: All right, Mr. Geller. Counsel 
has heard your offer and, if they want to avail themselves 
of it, they will tell you so. 

Q On June 29, 1965, which was the meeting date-- 
it was at night-- were there other persons at the meeting? 

A Hundreds. 

7 Do you know who spoke at the meeting? 

A Yee, sir. This gentleman, ané then I believe 
it was the other one Gover there. I am not sure. But there 
was a Mr. Martin. 

vr Mitchell, perhaps? 

A Mitchell. or something. He came in from the: 


airplane company and was late, and.it was very hot and..we were - 
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very angry tit he didn't come sooner. 
- BERKOWITZ: when this gentlemen said “this 
gentleman, he pointed to myself. | 
THE ‘WITNESS : Yes, you were there early. 
MR. STRAUS: That's Mr. Berkowitz, for the 


record. 


Q Could you tell me in a brief manner what the 


passengers were told at the meeting? 

A ‘They were told that the balance of the money was 
not received and we would have to pay over a hundred dollars 
more per passenger, and later that figure was reduced. 

To what? . 

To 92.50 a passenger. 

It was reduced to 92.50? 

92.50. 

And do you remember who suggested that extra 
money be paid? 

A I think 1¢ was Mr.-- 

@ Mitchell? 

A Mitchell from Capitol. 

o Did anyone who spoke at the meeting explain why. 
they had waited until June 29 to inform the passengers of 
the Getrcrency: 

A Well, they said something about that they-- another 
travel agent didn't get money for a Japanese flight, to fly 
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across the country to the West Coast -and when that money 
didn't show up then they first woke up that their moneys 


were missing. 


Q Did anyone at the meeting pay additional amounts? 


Yes. 
Did you pay the additional amounts? 
Yes. 
How mich was it? 
92.50 apiece. ; 
And do.you have this check with you at all? 
It's at home. } 
At home #180?” 
I will have it over here if you-- 
To whom was the check made payable? 
Also to the-- that last check, I am not sure who — 
payable to, but it's written down on the check. 
My wife might remember. 
MRS. GELLER: Capitol. 
THE WITNESS: To Capitol. 
MR. BERKOWITZ: Thir was stati by the witness' wife, 
the room. 
Well, did that refresh your recollection? 
Yes.. 
Q All right. It was paid to Capitol and you actully 
went on the July 1, 1965 flight? | 
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Yes, three of us went. 


Has Capitol refunded the 92.50 per passenger to 


No. 

Or to yur daughter? 

No. 

Or to your wife? 

Nobody. 

MR. STRAUS: I would like preliminarily, Mr. 
Examiner, if we decide to put these checks in evidence, 
to have the right to submit them as future exhibits. 

MR. BERKOWITZ: All right. | 

EXAMINER FREDRICKS: Very well. Mr. Berkowitz 
1s agreeable to that and the record my be held open so that 
you may have the opportunity, the option. | 

MR. STRAUS: I have no more direct. 

EXAMINER FREDRICKS: Off the record. 

(Discussion off the record.) 

MR. STRAUS: I have no further direct. 

CROSS -EXAMINATION 

By Mr. Berkowitz: 

Mr. Geller, what business are you in? 

I am retired. 

What business had you been in? 

_I was a wholesale dealer in paper anc laundry 
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supplies and dry cleaning supplies. 


Q And are you angry with me becaumI mde that 
objection previously? : 

A Well, I thought you were sort of plcayunish 
about something. Didn't really make much sense. You knew 
I received a telegram and I showed you 3 copy and I told 
you. 

Why do you bring it up, the talk? 
(a) You heard the previous witness make testimony 
concerning statements I made? 
A Yes,. sir. | 
Q Were you in that room, were you inside the room, 


the main room? 


A I told you to take your tcost off, it was making me 


hot. 

Q I was sweating profusely? 

A. That's right, and I sympathized with you. 

Q Do you recall me telling the people at. the 
meeting that we were more concerned with the question of 
‘law and tariff compliance than we were with the question 
of the difference in money? 

A You were very concerned that Capitol be protected 
and mt do anything illegal. That seemed to be very much on 
your mind. . 

Q Yes, I said that thet was much more importent than 
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the difference in the money, isn't that correct? : 

A Or the converlience: or anything else. thet wee 
ou main concern. : : 

Q Obviously. 

A That's right. 

Q | And I said that we could cancel the flight and 
could return-- : 

A I don't recall that. 

Q And do you recall some of the people saying an 
effect, "Please don't. Let us pay the difference. : 
made arrangements for the summer’? | 

A Some ceopie were very upset at being grevely 
inconventenceds: hotel arrangements and there cars and 
they didn't have any place to sleep in the city and ed 
pleaded. I remember that. 

Cc They pleaded? 

A There was great concern. | 

Q c Now you were asked by counsel, did Capitol evr 
refund this $92.50? a 

A : 

@ Now, as a miter of fact, Nr. Geller, at the time 
of this meeting you had the option of either paying thet 
amount or not and you, therefore, never made any oleim 


for refund,;. did you? 


A No, but it seemed it was generally in the air at 
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the meeting-- 

Q Yes. 

A That, if I don't pay that 92:50, I would lose 
everything; I wouldn't get anything back. 
ler Oh, no, Mr. Geller. 

A Oh, yes, in fact it —- surprised that some 
people let all their money go and-- 

° Mr. Geller. 

A -- and that hurt. 

Q May I ask you, please: Do you recall me saying 
in substance that in order to avoid any question of a 
possible tariff violation, that I was inelined to recommen 
that the flight be cancelled and the moneys already received 
by Capitol wouldte distributed and returned pro-rata? ; 


A I stepped out for a short time. My wife is here. 


She might remember. She didn't step out at all. 


But that part I don't remember. I really don't. 
Cc - rt was a very hectic meeting in any event? 
_ A Tt was cone hard to hear anything, what anybody 
said. 
© And I was up on a chair? 
7 eee recall that. 
Q Above the crowd and teachers were shouting me 
em and eventually Mr. Mitchell Caas into the room and it 
was quite some time later? 


= 289 - 
(tr. 288] 
A Yes. He ceme much too late. . 
- And I was trying to get some protection. I looked 
exhausted? | 
A Yes. 
And you.felt sorry for me? 
I did. 


MR. BERKOWITZ: All right. Thank you. That's 


' MR. STRAUS: I have a few questions on redirect. 


REDIRECT EXAMINATION 
By Mr. Straus: | 
Q Mr. Geller, again, pleading persons were mentioned. 
Could these persons who were pleading, with cepeeae they 
were pleading, have been from groups not concerned with the 
July Ist flight as far as you know? ! 
Could they have been the persons also-- 
A It could have been from other flights. 
Q And as a practical matter-- now, this is scldy your 
understanding as a layman to the law- as a pratical matter 
did you have any true option to pay or not to go in your 
own mind, or did you have to pay because you would lose 
everything else? : 
A I-would lose everything else if I didn't pay. 
I did not have it-- if I did not pay the extra 92.50 I wold 
get nothing back. ‘That was the impression I had. 


Tr. 289 - 290 - 
(fr. 289] 
Q And the suggestion that you pay the 92.50 came 


from Capitol Airways? 

A That's right. Originally they asked for a 
larger sum, but they reduced it to 92.50. 

Q But it changed as the meeting went on? 

A Yes. 

MR. STRAUS: I have no further redirect. 
RECROSS -EXAMINATION 
By Mr. Berkowitz: 

Q Yes, but don't you recall that the people who 
were at the meeting who had not been scheduled for the 
July ist flight were asked to leave? 

A Very many. 

= Very many times? 


A Very many times. Yes. 


© They were begged and requested to leave? 


A That's right. 

Q Weren't they told that the remarks that were 
made were not addressed to them? 

A They were told that they had no business being 
there. 

C Yes. So, therefore, any discussion concerning 
additional amounts was not addressed to these people who 
were asked or told to leave? 


A It was addressed only to the flight that I was on. 
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That's the understanding that I got. 

Q And these people who offered these checks, do 
you recall people holding up checks in their hands? 

A Well, there was money being given. T wanted to 
pay. But I don't recall from what flight they mene: Crom: 

c Perhaps I can refresh your recollection. ; 

A Yes. But I don't recollect. I didn't go amnd 
asking whim flight you were on. I think this is somebody 
else's business. : ae 

(a) Perhaps I can clear it up. Before Mr. Mitchell 
got there I spoke first, correct? , | 

A Yes e | 

¢ And Before Mr.Mitchell got there, there was some 
talk\\ of how much the difference in balance was per passenger. 
I say before he got there, while I was talking, 
didn't people hold up checks? | 

A I don't recall that, really. 

Q And do you recall my saying anything at all 
whatsoever about the cancellation of the flight because 
of the question of possible tariff violation? : 

A See-- somebody was there from the Attorney-General's 
office and permitted you to take thatmoney. | es 


MR. BERKOWITZ: All right, that's.all. _ 


’ MR. STRAUS: Just wait just a second. 
REDIRECT EXAMINATION 
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By Mr. Straus: 


Cc Mr. Geller, could you very briefly explain whet 
you mean by “permitted them to take the money’? The 
Attorney-General didn't have any power over it. 

A I don't know if it was the Attorney-General. 
There was somebody other than this gentlemen. 

Q Could ' it have been a Capitol representative? 

A Well, yes. Pirst he didn't even want to take the 
checks because they weren't supposed to deal with us but 
. through a group. 

(a) But they accepted your money directly nevertheless? 

A ‘That's right, because it had to be done immediately 
because the flight was there and-- 

‘MR. STRAUS: All right. Fine. I am through. 

EXAMINER FREDRIC SS: You arc -excused,Mr. Geller. 

MR. STRAUS: I wonder if wecould have a short, say, 
five or ten-minute recess. ee 

EXAMINER FREDRICKS: We will take a 10-minute 
recess at this time. 


(Recess. ) 


EXAMINER FREDRICKS: Let us please come to order 


MR. STRAUS: I would like to call Mr. Sid Neschis to 
the stand. 


Whereupon, 
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was called as a witness, and having been previously sworn: 
was examined and testified as follows: ! | 
DIRECT EXAMINATION 
By Mr.Straus: | 
I guess that is sufficient for stating your 
full name for the record? | 

A Sid Neschis.. 

ec - And you live where? : 

A 1730 Montgomery Avenue, Bronx, New York. 

c On July 1, 1965, were you a member of ‘the New York 
State Teachers' Study Group? | 

A Yes, I was. 

Q Did you take a charter flight in 1965 with other ; 
members and members of their families’. and perhaps your 
family? 

A I did. 

On what date did the flight start? 

On July &%. 

And where did it-- 

1965. 

165, and where did it go? 

First to Paris and then to Rome. 

Do you know the airline that flew the charter? 


Capitol Airways. 


How did you find out about the charter? — 
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A I had been a member of the New York State 


Study Group before. 
(a) Did you receive documents of any sort telling you 
about-- 
A I received fliers and announcements of their 
meetings . 
a Do you have qny examples of these documents with 
you? 
Yes, I do. 
How about the latest flier? 
Well, '65, 1¢ called the flights for 1965. 
@ Do you have any document that mentions only the 
July ist flight? 
A Only the July Ist, no. Ali the documents 
4ncluded all the flights. 
MR. STRAUS: Mr.Examiner, I would like to have 
this marked for identification as BOE Exhibit 110. 
BXAMINER FREDRICKS: It is so marked. 


(BOE Exhibit No. 110 was marked for identification. ) 


Q Mr. Neschis, BOE Exhibit 110, which I present you 
now, is an example, you say, of the type literature that 
you have concerning the flight you are ® go on? 

A ‘That's right. 

@ Ané you received thi# how? In the mil? 

A In the mil, direct from the director of the 
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Which Was-- 

Mrs. Sari Friedmn. : 

And I assume you. know the contents of 1t? 

Yes, sir, I circulated it to my friends. | 

MR. STRAUS: I would like to offer BOE Exhibit 110 
in evidence. : 

MR. BERKOWITZ: Mr.Examiner, I notice that the. 
proposed exhibit refers to various fligt:ts, Greece, Israel, 
Turkey, and in other words, it has to do with many flights with | 


which we were not concerned. 


In so far as it is limited to the July 1st flight, 


I have no objection. 
_ EXAMINER FREDRICKS: I assume that that's the 
only purpose for which you are offering it. 7 

MB. STRAUS: I am merely entering it to show an 
example of advertising. - | 

EXAMINER FREDRICKS: Yes. BOE 110 ie received - 
in evidence. ° | 

(BOE Exhibit 110 was received in evidence.) 

THE WITNESS: Excuse me. I also have-- you asked me 
if I have others. I have a pre-flight meting and it states 
four other flights to come in. | 

Q ‘Well, I think this is sufficient. Just to show that 


you received advertisements. 


- 296 - 
(Tr. 295] 
All vignht. 


How did you originally pay for the transcript? 

A I paid by check, bank check three times. 

e Bank check,you mean cashier's check or your own 
personal check? | 

A No, cashier's check. I am sorry. I said three. 

I had to pay four payments to Cepitol to eomplete it. 

These were all cashier's checks? 

Yes. 

Do you have a receipt for each check? 

Yes. 

MR. BERKOWITZ: We don't dispute that this witness 
paid what he said he paid. 

Q To whom were the cheeks mde payable? 

A Three to the New York State Teachers' Study Group 
and the fourth payment toCapitol Airways. 

© And originally how much did you understand the 
perce of the eharter to be, the total prrce per person? 

A The total price was $320 per person and on sy 
final payment I list this as final payment for the flight 
on the thimi check when i was due-- they were due periodically 
and on the fine-- on she third check I wrote down final 
payment for the flight”. on the back of the check and-- which 
I thought would be the final payment. 


Q Shortly before the day of the flight did you receive 
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some sort of notice which concerned the flight? 3 
A ‘T did. I received a telegram notifying me that 
the flight was in Jeopardy and unless there was-- due to 
non-payment for the flight. : 

I called Capitol's office and spoke to the young 
lady that was at the telephone and I asked her, I avked her 
directlywhat did she mean by “in jeopardy." 

MR. BERKOWITZ: I object. 

THE WITNESS: Excuse me. I am not-- 

MR. BERKOWITZ: Just a moment. I will object 40 any 
testimony as to an unidentified person on 2 telephone as 
not being binding on Capitol. | 

MR. STRAUS: There are only two people involved 


and this is the only other person. This is just erred 


for the purpose that he heard the information he is going +0 


give over the telephone. 
A (Continuing) - I asked what 41d she mean oy 
"an jeopardy”. 

She said “You are a echool teacher. You inom 
what Jeopardy. If you don't pay you are not flying,” and 
"she hung up. , 

She was rather coarse ai abrupt and direct and 
I didn't get a chance to find out. 

They had asked me to contacts I should contact 


the offiees of my group, which I tried, and I was unsuceessful. 
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MR. BERKOWITZ: Mr. Examiner, I move to strike 


that portion of the answer which has to do with 
characterization of what this female said t: him and 
characterisation of her being rude and so forth and £0 forth; 
gieo chat. portion: in which he was told by an unidentified 
female over the telephone. 

MR. STRSUS: That's all right. 

EXAMINER FREDRICKS: Now I understood you by a 
nod, Mr. Straus, to assent to the striking of the 
characterization. 

MR. STRAUS: I am going to get it another way. 

EXAMINER FREDRICKS: I beg your pardon? 

mm. STRAUS: I am going to bring it out again, 
if you want to make an objection. I think it merely shows 
the impression Mr. Neschis got over the phone. 

MR. BERKOWITZ: I would rather eliminate 1t, because 
I don't think it is proper. 

EXAMINER FREDRICKS: I don't thinkthe impression 
is eseential to our purposes here. I don't think it bears 
on the question of violation one way or the other. 

All right. The characterization will be stricken. 


Now you object to the telephone conversation and 


Mr. Straus, I understand, doesn't oppose striking that also. 
MR. STRAUS: Well, except that there was a telepnone 


conversation. 
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MR. BERKOWITZ: That I will concede; there was. 
EXAMINER FREDRICKS : All right We will strike 
out so much of the answer as rdates what the other Person 
on the other end of the phone answered. 
MR. BERKOWITZ: Yes. 
Q |. And you say you have a copy of the telegram you 


received? 


I don't have a copy. I have the telegram I did 


The telegram itself? 

Right. 

MR. STRAUS : All right. | 

Mr. Examiner, I wou:d like this marked as 
BOE Exhibit 111 for identification. , 

EXAMINER FREDRICKS: It is so marked. 

(BOE Exhibit. No. 111 was marked for identification.) 

MR. BERKOWITZ: No objection. | 

EXAMINER FREDRICKS: I understand you offer it 
in evidence. fs 

MR. STRAUS: Under those cincuustencessiyen 

. MR. BERKOWITZ: No objection. | 


EXAMINER FREDRICKS: Yes. BOE Exhibit 111 is” 


received in evidence. 
(BOE Exhibit No. 111 was received in evidence.) 
© Mr. Naschis, we heve BOE Exhibit 111 in evidence now 
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YR. BERKOWITZ: -Mr.:Examiner, I move to strike 


shat portion of the answer which ‘has to do with 


characterization of what this female said t-. him and 


characterization of her. being rude and’ so forth and so forth 


also that portion in which he was told by an unidentified 
female over the telephone. 
MR. SURGUS:- That's all right. 

_ EXAMINER FREDRICKS:= Now-E understood you by a 
nod, Mr. Straus, so assent to the striking of the 
characterization. 

_ MR. STRAUS: I am going to get 4t another way. 
EXAMINER FREDRICKS:..I beg your pardon? 
MR. STRAUS: ..T.am going to bring it out again, 


if you want to make an objection. I think it merely shows 


be 


the impression. Mr. _Weschis over the phone. 
MR. = 


I don't think 
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and we can easily tell by reading BOE 111 what it says. 

Now as a layman what impression did you get from 
BOE 111 and whatever conversations--‘don't tell ue what 
the conversations were, but what impression did on receive 
from all the communications, including BOE 111, as to your 
status with this charter flight? 

MR. BERKOWITZ: Now just a moment, Mr. Neschts, 


please. 


I object to that on the ground, Mr.Examiner, that 


the telegram, BOE 111, speaks. for itself-- it is in — 
evidence-- and that the witness’ mental operations, what 
impressions he got, would not be proper evidence; it would 
be improper. 
EXAMNER FREDRICKS: Why is it material for us 
to know what impression was created by this telegram, Mr. 
Straus? 
WR. STRAUS: I will withdraw the question. 
_ EXAMINER FREDRICKS: Very well. The question is 
‘withdrawn. 
e ‘Did you go to the meeting to which you were told 
to go of the New York State Teachers’ Study Group? 
Yes, I did. 
And it was where? 
The Sheraton Hotel. 
Shelton Towers perhaps? 
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Shelton, that's right. 
Lexington and 49th Street? 
5h5. 
June 29th? 
June 29th. 
1965? 
| 
Were there other persons present at the meting? 
Yes. ; 
Did anybody speak? 
Yes. | 
Q Who spoke? 
A Mr. Berkowitz spoke, Mr. Mitchell spoke, and a 
few hundred people spoke. 


@ W411 you tell us in your words what was said 


to you as a passenger at the meeting? 

A There was no-- the final payment which was due, 
I think, six weeks before the flight, did not come through, 
andthat if we didn't make up the difference, the flight would 
be cancelled. : 

Q  And-- | 

A And people were told, other people were toi that 
Capitol had m record of ‘their flights at all. 

ec .. Well, you say Mr. Mitchell was the one that 


suggested that you pay the extre money? 
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A Both gentlemen stipulated such that evening. 
Q Was there any explanation made as to why Capitol 
waited until June 29 to inform you? | 
A I do not know why they waited this long. If I 
understand, the contract,the-- our group should have been 
inrmed or there's-- if there's a non- -- if the final 
payment is not made, that there's a cancellation. 
I believe this is in the contract. If I am 
wrong, please correct me. 
Q Did anyone pay the additional amount? 
A I paid the additional amount, and I believe a 
hundred people, a hundred others did as well. 
Q And it was 92.50? 
92.50 per person. 
And of course this was payable to whom? 


To Capitol Airways which I paid the following 


And you actually went on the July 1, 1965, flizht? 
Yes, I did. . 
Q And have they refunded the 92.50. per’ passenger 
to you for whomever you paid for? 
“0 B-°No;°L went-to° the office and I°asked them about this 
and they told, they said that ny argument was:with Michael 
Priedman;* not with them. 


And I said-I made. the final payments and=this was it. 
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Mr. Mitchell's office. There was a younger fellow in his 
office as well. Both were present. 

MR. STRAUS: T have no more direct. 

CROSS -EXAMINATION 
By Mr. Berkowitz: 
Mr. Beschis-- 


Yes, sir? 


A 
Q . You stated that both I spoke and Mr. Mitehel spoke? 
A 


That is correct. 
Q You were present in this room when I asked 
questions of the previous witnesses? 
A Yes, I was. 
Q And you heard me ask them about a statement which 
I mde at the meeting and I was concerned primrily with 
the question of the possibility of a tariff violation 
in the event the balance was not collected for this ‘flight? 
A I heard you mike the statement at-- today, right. 
You made the statement to he previous witnesses, yes. 
Q: Yes. ; 
Do you recall some such similar statenent, not perhaps 
in that exact language, at this meeting? 
A You will haw to change the language when you say 
tariffs and so on. | 
@ Or violation of law, that I was concerned with 


the possibility of a violation of law by operating this flight 


Tr. 303 - 30h - 


{tr. 303] 
without collecting the balance of the charter? 


A There was much said that evening. 

0 Yes, but along those lines; did I mke such a 
statement? 

A When you say along those lines, we spoke of 
violations, we spoke of extra moneys that was necessary 
for the flight to continue, to take place. 

Q Now, Mr. Neschis, I think you said that both Mr. 
Mitchell and I spoke about the charter members paying a 
balance of g2.00 and some odd dollars. 

Isn't it true that I said nothing about such an 
additional payment but this was a discussion . after Mr. 
Mitchell came in which was subsequent to ny statement? 

A You are asking me at what time of the evaning 
this was said? 


e Yes. 


A It was said during that evening. 


Q yes, but it was said after I had spoken? 

A You spoke several times, both of you who took turns 
speaking to the group,answering questions. 

Now are you asking me whether it was before or 

after or-- 

Q Well, perhaps I can clarify it this way: Do you recall | 
that when I first spoke up I got up on a chair or something to 
be. above the crowd? 
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A I remember you standing on the chair. 

Q@ And remember also during the time that I was 
standing on this chair I said something to the effect that 
Capitol being concerned wth a violation of law if it should 
operate the flight without collecting the balance’ i 

A I got. the impression you were concerned about the 
flight. Whether you were standing on the chair or the 
floor, I don't think that's important. 3 . 

Q@ And isn’t 1t true that after I got off the. chair 
and after a lot of questions had been asked, I thn went out 
of the room? : 

A Whether you left the room at any time, I do not 
know. There was quite a crowd. I was present all the 
time in the roon. : 

Q You were in the room itself? 

A Right. 

(a) And after I had spoken and stopped nen 
questions, then Mr. Mitchell came in and spoke to the crowd? 

A You spoke first, Mr. Mitchell followed and you both. 
spoke again, whether-- I don't-- 7 


Q Ip you recall that or is it somewhat-- 


A You spoke ouite a bit that evening. I wouldn't 


say that you didn't speak after. 
I would say you spoke again after Mr. Mitchell. 


Mr. Mitchell did not have the last word that evening. 
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I think you are mistaken, Mr. Witness. 


I believe you are, sir. 

Mr. Neschis, you took the flight? 

Yes, sir. 

And were satisfied with the flight? 

We got back safély, yes. 

MR. BERKOWITZ: All right. I have no further 
questions. 

MR. STRAUS: I have no further questions. 

EXAMINER FREDRICKS: You are excused, Mr. Neschis. 

MR. STRAUS: Mr.Examiner, I would like to recall for 


amment, Mr. Festinger,for a few cuestions. 


It will probably ciear up the question of the 


telegram. 
WR. BERKOWITZ: Mr. Straus, do you have a similar 


STRAUS: Yes. 
MR. BERKOWITZ: All right. I will say so. 
Me STRAUS: Mr. Berkowitz will stivulate that 
he received this. 
MR. BERKOWITZ: A similar telegram. 
MR. STRAUS: The only difference between the 
name and address. | 
MR. BERKOWITZ: Yes, sir. 
EXAMINER FREDRICKS: Very well. Does the recora snow 
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clearly what the stipulation is? 

MR. STRAUS: All right. 

As I understand it, the stipulation between myself 
and, well, between the Bureau and Capitol Airways ‘48 that 
Mr. Festinger received the same telegram as BOE 111 except 
that it had Mr. Festinger's name on it and Mr. Festinger's 
address on it, and I would imgine if Western Union has 
any Spec notes because they sent it to someone else, it 
would be different, too, but the substance of the telegram 
is the. ‘same. 

EXAMINER FREDRICKS: Is that stipulation correct? 

MR. BERKOWITZ: Yes. Yes. | 

EXAMINER FREDRICKS: Very well. 

The record so shows. 

MR.STRAUS: Could we also oe ae that this was 
the telegram that was sent out to all the July 1st. 
passengers?. . 


MR. BERKOWITZ: I would assume so, yes. 


MB. STRAUS: ‘Well, then we needn't call Mr. 


Festinger. . 
I would like to call Mr. Harry Brecher. 
Whereupon, 
HARRY H. BRECHER, : 
was called as a witness, and having been first duly worn, 
was examined and testified as follows: 
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THE WITNESS: My name is Harry H. Brecher, 
B-r-e-c-h-e-r. I reside at 700 Ocean Avenue, Brooklyn, New 
York. 

DIRECT EXAMINATION 

By Mr. Straus: 

Q Mr. Brecher, were you a member on and prior to 
July 1, 1965, of the New York State Teachers' Study Group? 

A Yes. 

Q And did you take a charter flight in 1965 with 
other members and members of their families? 

Yes. 

And the flight started on July 1, 1965? 

It did. 

And where did it go? 

It went to Rome via Paris and returned from Paris 
on September 3. 

Q The airline was Capitol Airlines? 


Capitol Airways. 


A 
Q How did you find out about the charter? 
A 


There were fliers which were sent to my school 
I then displayed and joined the charter flight as a member. 
Q And you originally paid for the charter in what 
mamer? 
I paid with a personal check which unfortunately 


I am not able to locate as yet. 
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And to whom was the check made payable? 
A New York State Teachers' Study Group. 

(a) What was the total price that you originally 
understood the charter to be, for the charter? 

A $620 for the two passages. 

¢ $310 each? 

A Yes. 

Q What total amount did you actually pay for the 
charter transportation prior to June 29, 1965? | 


A 625 for the two seats. 


Q And shortly before the date of the flight did 


you receive some notice concerning the charter? | 

A Well, I received informal notke from a friend who 
told me that this charter was in trouble. : 

Q Did you receive notice to go to a meeting? 

A Yes, I-- well, when I got this notice I started 
to making inquiries and including a call to the District 
Attorney. | 

It is from the DistrictAttorney that I heard 
that they were going to send out telegrams and when “ 
called Capitol Airways they s0 advised us. | 
I also mde inquiries with other people, ana I don't 
know whether it will be important to you to mow this, 
but I mde inquiries with a travel agent with whom I dealt 


in the past. 
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This travel agent advised me not to pay any more 


MR. BERKOWITZ: Just a moment. 

EXAMINER FREDRICKS: Just a moment. 

MR. BERKOWITZ: Just a moment. I object to the 
conversation with some third party not in the presence of 
Capitol as not being binding on Capitol. 

EXAMINER FREDRICKS: Yes, if you will confine 
your statement to answering the question. 

THE WITNESS: All right. Fine. 

Then did you actually go to a meeting? 

Yes. 

On the night of June 29, 1965, at the Shelton 


Hotel, Lexington Avenue and 49th Street in New York 


Yes, I did attend that meeting. 
Other persons were present? 
Yes, some few thousands it seems. 
Who spoke at the meeting? 
who spoke? 
Well, dia vepresentatives of Capitol speak at the 
meeting? | 
A Yes, I recall counsel being there and I recall 


Mr. Mitchell and another gentleman came in later. I don't 


lmow his name. He was reputedly-- a vice-president of the 
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company? There wes a third representative. 


@ Can you tell me briefly what wes said at the 
meeting? | 

A Well, Mr. Berkowitz was @reful to outline the 
situation and describes several of the alternatives as 
he viewed them, including that the flight wight not go and 
the obligation of the airways tocdbey the regulations of the 
CAB and our recourse to Mr. Friedman for the lost nee 


I recall that. 


I do not recall any-- his saying that we had 


the option on not paying and still going. This I definitely 
do not recall. | 

Q In other words, you understood that if you wanted 
to get quotes your money's worth unquotes and not lose the 
money you put into it, you would have to pay more? | 

A Ther2 was no such option indicated to anybody 
at that meeting, and I pointedly asked Mr. Mitche11 later, 
do I have to pay this, and he said, “You have to pay 4t 
4f you want to go. | 

Imight also tell you-- well, I don't know if 

you, counsel might object to my statement. It is a fact 
that there were people from other flights who showed at 
this meeting and two of those people were on the plane 
when it took off and were recruited on the evening before 


the plane took off. They came there without luggage. I don't 
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recall their names, but there isn't any doubt in ny 
mind that I could not have gotten on that plane without 
paying the 92.50. 

MR. BERKOWITZ: Now I move to strike out the 
portion of the answer whichves obviously not responsive, the 
gratuitous statements of the witness about other people who 
were not originally booked on this flight, who got there 
without luggage and so forth. 

MR. STRAUS: Well, if it is restricted to that 


one statement, all right. 


THE WITNESS: I was asked totell what I recall at 


the meeting. 

MR. BERKOWITZ: Just at that. meeting. 

A (continiing) I would say there were people 

on that flight who were not on this manifest. 

Then I will also state that Mr. Mitchell spoke 
to us and said that 25,000 approximtely had been paid 
for this flight of an obligation of $52,000, approximately, 
that was the obligation of the New York State Teachers' 
Study Group, and that the difference would have to be made 
up excepting that they would eliminate the commission due 
Mr. Friedman since he was no longer a party to this. 

MR. BERKOWITZ: Now I didn't want to interrupt the 
‘witness. May I have a ruling on my motion to strike? 

EXAMINER FREDRICKS: You want to strike so mich of 


- 313 - : Tr. 312 
{fr. 312] 2 

Mr. Brecher's statement as reports his observing people who 

were on other flights in attendance at this meeting? | 

MR. BERKOWITZ: Yes, your Honor. | 

EXAMINER FREDRICKS: And such people, some of 
them boarding the July 1 flight? | 

MR. BERKOWITZ: Yes. | 

MR. STRAUS: Well, I agree. I think Mr. Berkowitz 
is correct about the two other people bringing lupgage 
that went on the flight. : 

| But I think Capitol admits that there were . 
other people at this meeting. : 

MR. BERKOWITZ: Let's not confuse the ances The 
point is that the question to this witness was to describe 
what took place at this meeting and he did, and then he 
went off on to the next thing which I think was not 
responsive and was not, I think, a proper answer to this 
question. | | 

He volunteered many things which my or my 
not. be so, whichhe observed. I ask that portion be : 
stricken. 


MR. STRAUS: It is rather technical. It 1s all 


right with me. 
EXAMINER FREDRICKS: That portion 1s stricken. 
THE WITNESS: And shall I continue with oy 


recollection of the meeting? 
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MR. BERKOWITZ: Please, Mr. Witness. 
EXAMINER FREDRICKS: Jut a moment. Wait for 
another question. 
Mr. Straus will bring out whatever is pertinent 
in that comection. 

Q Did anyone pay the additional amount, the 
additional $92.50 per person that was requested by Mr. 
Mitchell? 

A Many people did, I among them. 

You paid it also? | 
(Witness mods head.) 


Q 
A 
Q Did you pay it by check? 
A 


I paid it by personal check. 
C Do you have a copy at this time? 
A Not at this time. 
That's right. 
' You said you didn't. And 1t was payable to whom? 
A ‘Capitol Airways. 
Q And you actually went on the July 1, 1965, flight. 
Has Capitol refunded the 92.50 per passenger to you? a 
A No, sir. 
MR. STRAUS: I have wm further direct. 
MR. BERKOWITZ: I have no questions. 
EXAMINER FREDRICKS: You are excused, Mr. Brecher. 
MR. STRAUS: I suggest that perhaps we “break for lunch. 
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I am through with my witnesses at the moment. 


EXAMINER FREDRICKS: Yes. Is that agreeable, 
Mr. Berkowitz? 

MR. BERKOWITZ: Off the record. 

(Discussion off the record.) 

WR. BYRNE: Mr.Examiner, we have documents which 
are marked BOE Exhibits 1 through 25 into evidence. : 

EXAMINER FREDRICKS: I understand there is no 
objection from Capitol-- | 

MR. BERKOWITZ: No objection. 

EXAMINER FREDRICKS: -- to that, and Exhibits 1 
through 25, BOE 1 through 25, are received in pyidenser 

(BOE Exhibits 1 through 25 are received in 


evidence. ) 


EXAMINER FREDRICKS: And at this time we will 


recess until 2 p.m. 

MR. BERKOWITZ: Just one moment before the recess. 

EXAMINER FREDRICKS: All right. | 

MR. BERKOWITZ: With respect to those exhibits 
which are now marked in evidence, Mr. Byrne has the : 
papers themselves with his: penciled notations and things 
and numbers. | 

WR. BYRNE: Yes. : 

MR. BERKOWITZ: But these are my only copies and 

; | 


by permitting him to take these I am left without such copies. 
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I may have some. 


MR. BYRNE: I believe you have copies of all of 


MR. BERKOWITZ: Some, but I would like to have 
these available as exhibits so I can use these as copies 
which I may or may not have. 

MR. BYRNE: Because we will withdraw them at the 
end of the hearing. 

MR. BERKOWITZ: Do you intend to reproduce them? 

MR. BYRNE: Yes. 

MR. BERKOWITZ: All right. 


EXAMINER FREDRICKS: They will be available to 


you during the hearing. 

MR. BERKOWITZ: Yes, because I will have to 

barge through a mountain of papers here 80 I would like 
to “use those if you have no objection. 
WR. BYRNE: No. 

EXAMINER FREDRICKS: Ail right. That's 
understood, and we cam recess until 2 p.m. when we will 
reconvene 5h this room. 

(Whereupon, a recess for lunch was taken until 


.2:00 pm.) 
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AFTERNOON SESSION 


EXAMINER FREDRICKS: Let us come to order. 
Mr. Berkowitz, I believe you were going to eross- 
examine Mr.Mitchell at this time. 7 
MR. BERKOWITZ: Yes. 
Whereupon, 
DANIEL ANTHONY MITCHELL, JR., 
called as a witness, and having previously been sworn, 
was examined and testified further as follows: | 
CROSS EXAMINATION 
By Mr. Berkowitz: 
Q Mr. Mitchell, you testified yesterday on behalf 
of the Bureau of Enforcement, and appeared in court with a 
subpoena which had been served upon you by the Bureau? 
A Yes, sir. | 


Q And I think you testified that you originally 


were employed by Capitol some time in November 19647 


A Yes, sir, on November 16. 
Q And that you continued in the employ of capitol 
until what date? 
A Deeember 8, 1965. 
Q November 16, '64, to December 8, 1965. 
Now in connection with certain checks which counsel 
had exhibited to you, which you stated were loans from 


Nelson Group Travel and/or Mr. Friedman to yourself-- 
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They were from Mr. Friedman. 
Mr. Friedman? 
Yes. 
And they totaled how much? 
$5,000. 


0 Now did your employer, Capitol Airways, know about 


that loan or loans? 


A 


Q 


No, they didn't. 


When, so far as you know, did Capitol become 


informed of that transaction? 


A 


It was some time probably in late August or 


early September. 


Q 


It was after this flight on July 1, 1965,had 


been performed? 


A 
Q 


Oh, yes, definitely, yes. 


And as a result of that information having been 


imparted to Capitol, your services thereafter were 


terminated by the company? 


A 


° 


A 


Q 


In Dee omber, yes. 

Who was your direct superior? 
Irving H. Mansfield. 

And his title was-- 

Director of sales. 


And as a result of this situation and your services, 


you say, were terminated, was Mr. Mansfield asked to resign? 
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Yes, he was. | 
And what was the date of his resignation from the 
: 
The same date as miner December 8th. 
And you say he is your direct superior? 
Yes. 
And you were directly responsible to hin? : 
Yes. : 
And he in turn was responsible for your activities? 
Yes, sir. : 
Now did you at any time from the date of oan 

employment by Capitol, November 16, 1964, until the 
conclusion of the relationships of various flights with 
Nelson Group Travel, did you in any way confer upon | 
Nelson Group Travel Corp. or Mr. Michael Friedman any 
panetoutas benefit which was improper? : 

A None whatsoever, sir. 

Q Did you hear him testify that he had arranged 
this transaction with you so that he would have some 


special privileges, words to that effect? 


A TI heard him test that-- testify to that fact, yes. 


Q Did he obtain any special privileges? 
A None, sir. The only thing that he was given were 
some sales leads on organizations going to Jamica ,Which 


we turn over to an agent in order to keep a steady flow of 
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flights. 

Q So that this would be normal procedure? 

A This is normal operating procedure with any airline. 

Q So that if in fact he would be successful in 
pursuing these leads, this might result in some business 
which might perhaps land in Captiol's operatims? 


A Exactly. 


Q Or become part of Capitol's operations? 
A 


Exactly. 

ia Have the benefit of that type of operations? 

A Exactly. 

(9) Now the fact that you have these private business 
dealing with Friedman, did you withhold this informtion 
from your superior, Mr. Mansfield? 

A No. 

Q Did you withhold it from the company? 

A No. 

Q Well, didn’t you at one time state something to the 
effect, without looking further that this was a source 
of embarrassment toyou and you did not inform the 
company of it, this private transaction with Mr. Friedmn, 
words to that effect? 

AI am sorry, Mr. Berkowitz. I don't think-- I 
can't relate the incident. 


MR. BERNE: May I interrupt for a second for 
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clarification? 


Is the private deal we are talking about the 
checks that you received from Friedman? | 
Is that what we are talking about? 

MR.BERKOWITZ: Yes. Yes. 


Q Suppose I read to you, Mr. Mitchell, and see 


whether this refreshes your recollection-- 
A Yes. 
Q -- a statement signed by you which stated, after 
referring to these loan transactions with Mr. Priedmn-- 
A Yes. | 
Q "Although I wanted to make it known to one of 
the directors of our company, I failed to do this minly due 
to lack of courage and, I suppose, primarily because of fear 
of losing ny ‘position. It was not until after the | 
infamous departure of the New York State Teachers' Study 
Group charter that I finally discussed it with Mr. Francis 
Roach and later to Mr. Mansfield.” | 
Do you recall that? 
MR. BYRNE: I object. I would like to know what 
statement he is reading from. | 
THE WITNESS: That's a statement that I had 
written to-- | 
- Q I show you this page of this statement and ask 


you whether or not this bears your signature, and I now refer 
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you to this language which I just read. Is this correct? 

A Yes. 

MR. BYRNE: Mr.Examiner, is this going to be in 
evidence? 

MR. BERKOWITZ: It's dictated into the record, and 
he agrees that he mde it. 

Q Mr. Mitchell, this statement which I exhibited 
to you and which bears your signature consisted of six 
pages, each page signed by you, and isn't it true that 
this statement came about as a result of the discussion 
which you had with Mr. Roach? 

A Yes. 

Q And you learned that the company was investigating 
this situation and weren't you told that the company wanted 
to know everything about it? 

A Yes. 

> And was he investigating all of the facts? 

& Yes. 

Q And wanted to get your version of it so that you 
would have every opportunity to explain it? 

A Yes. 

r Is that correct? 

A That is correct. 


MR. BYRNE: Mr.Examiner, I think the statement 


should be put into evidence. 
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MR. BERKOWITZ: I read it into the record. It is 


just one paragraph. I can reproduce that paragraph, 4f you 
wish. . 
MR. BYRNE: I think we would. like to see the 
whole statement because it my bear on the question of 
‘relevance. | : | 
EXAMINER FREDRICKS: I think you are entitled to 
see the whole statement. | 
MR. HERKOWITZ: I will exhibit the statement to 
counsel, but I think it bears upon many other things which 
have no releance to this proceeding. 7 
EXAMINER FREDRICKS: Yes. I think quite possibly 
the enforcement attorney won't want all of it in, bat he 
will be the judge of whether he will propose that. : 
. MR. BYRNE: Could we go off the record a nowent 
to look at that? 


EXAMINER FREDRICKS: Well, we will go off the 


recard while he looks at that. 

THE WEIMESS : May I say something? That's a 
personal statement. : 

MR. BERKOWITZ :. Yes, there are a number of 
statements dealing with his wtrimonial situation. I might 
also say that this isa confidentiai statement issued by him 
to me as an attorney for Capitol Airways, and I think it is 
a confidentia1 statement, and it was not prepared for the 
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purpose of this litigation or these proceedings, but a 
purely confidential matter involving a relationship of 
this man, this witness, as an employee with Capitol, my 
client, as employer. 
EXAMINER PREDRICKS: Are you willing, Mr. Mitchell, 
that the enforcement atorneys read the statement? 
MR. BERKOWITZ: That is, not into the record, but 
off the record. 
EXAMINER FREDRICKS: For their own determinatinn 


to see whether they want to request any more than the 


paragraph which Mr. Berkowitz read to appear? 


THe WITNESS: Yes. I am wholly in favor of it. 
It might possibly clear up the reason why the money was 
borrowed from Mr. Friedman to begin with. 

EXAMINER FREDRICKS: Let's be off the record. 

MR. BYRNE: I would like to recess for approximtely 
five or ten minutes so we can read the statement. 


EXAMINER FREDRICKS: . Let us take a 10-minute 


(Recess .) 


EXAMINER FREDRICKS: Mr. Byrne, I see you are all 


MR. BYRNE: Yes. 
EXAMINER FREDRICKS: We will go back on the- 


record now. We will come to order. 
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By Mv. Berkowits: 
Mr. Mitchell-- : 
MR. BYRNE: May I ask the question now: Are you 
going to ask further questions on this? ; 
MR. BERKOWITZ: On this statement? Wo. I am gust 
going to clarify the date. | 
e (Continuing) Mr. Mitehell, this otatenent wnton 
I have. referred to of six pages was delivered y you to 
me? 
A - Yes, it was. | 
Q It has no date on it, ‘but it hes wy notation 
"gelivered on October 26." Would that be approxiantely 
correct? | 
A Yes. 

; Now when you started your employment with Capitol 
Airways on vember 16,1964, at thet time this charter 
egreesent, BOK Exhibit 1, for the July 1, 19 65, flight 
of the New York State Teachers’ Stufy Group had alreedy 
been prepared and the name of I.-- E. Mensfielé-- 

a: Some ; : 


© (Continuing) I. H. Mensfield-- uy copy is hard 


to read-- had already been typed # had it not? 

A Yes, that's correct. 

Q So that some time thereafter you saannan it on 
behalf of the carrier in placeof Mr. Mansfield? Do you recall 


that? 

A Ye, I do. 

Q And do you recall about when it was that you 
signed this agreement, this charter contract, BOE 1, which 
is dated-- 

A 6. 

-- 6, 1964? 

It was late in December. 

Late December? 

Yes, sir. 

And likewise the charter agency agreement, Exhibit 
BOE 2, has the name of Mansfield typed in, and above that 
your signature. 

Was that document also signed late in Devember 
with the other? 


Yes, at the same time with-- 


A 
Q Yes. 
A 


—— with the contract. 
Las And at tht time did you receive a down payment? 
A Yes, “oH. 
Q So until you signed on behalf of the carrier there 
had been no commitment on behalf of the carrier? 
A -No, there wasn't. 
© And that. was awaiting the dow payment and your 


re-verification of the availability of equipment, of aircraft 
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for July 1? 


A That's right. 
© Now didn't you know that in the latter pert of 
December, 1964, the New York State fTeachers' Study Group had 
previously been formed? : 
A Yes, it did. 
That organization had already been in effect? 


Q 
A Yes. 
@ 


And did you algo know that there had been solicited 
by that group the various 4nditduals who would =e the 
members of this:.charter-party? | 

A Yes, it was my understanding that they had 
operated a flight the year before and it was so sueceseful 
that they had already formed a group for the year of 1965. 

@ Right. : 

A And they deposits in it, et cetera. 

Q So that when this agreement, agreements, BOE 1 and 2, 
were signed at that time, there was no necessity at that 
time for Nelson Travel Service to go out and solicit people? 

A No. | 

¢ It had already been done? 

A Yes. 

The group was ready? 
Yes. 


Now did you have any authority or discretion 
| 
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concerning dates when certain equipment or aircraft would 


be available on behalf of Capitol Airways or of Capitol 


Airways? 
3 A None whatsoever. 
© Pardon? 
A None whatsoever. 

Q And who in the operation of the buiness of Capitol 
Airways had to do with the availability of equipment, 
arranging for flights to various places? 

A A specific individual or department? 
Q Was it a department? 
It was a department, the op- -- 
Which department was it? 
A The operations deparcment. 
6 And at that time Capitol was operating about 40 
aircraft, roughly? 
A Roughly, yes. 
@ And it had performed some maintenance in Nashville 
as well as-- 
A Wilmington, Delaware. 
Q Capitol employed-- you don't know mny they 
employed? 
A TI have an idea. 
o What is ore idea? 


A Somewhere over 500, 600 employees. 
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Q Was it doser to 750 people? 


A Perhaps. 

Q So that in such an organization different duties 
were delegated to different people. and to different. 
departments? 

A That's correct. 

f You: understand when you were employed what your 
duties were? 

A Yes, I did. 


Q And they were-- 


A fo procure business on a sales level for — 


Capitol Airways. : 

© Whatever business you would procure would be subject 
to acceptance by the proper department? 

A Exactly. 

© And you were aware, were you not, that Capitol 

as a supplemental carrier had tariffs on file with the 
Civil Aeronautics Board? 

A Yes. 

Q And that charges made by Capitol would have to be 
in accordance with those tariffs? 

A That's right. Yes, sir. 

~ You had been in the airlines business before? 

A Yes, sir. 


Q What is your background, “r. Mitchell? 
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A I had come to Capitol Airways from Alitalia. I 
worked with them for four years as district sales manager. 
Prior to that I worked for aircraft for three 
and half years as a sales representative in the State of 
New Jersey. 
Prior to that I had worked with Slick Airways 
and Riddle Air, Riddle Airways. 
© So that, all in all, how many years have you had 
in the airline field? 
A 15. 15 years. 
c 15 years? 


A Yes, sir. 


@ So that there is no question in your mind therefore 


that in connection with a flight of this type, 2 charter, 
that the payment or collection of a tariff was important? 

A That's correct. 

Q What Gid you do when payment was not received by 
Capitol Airwave of the entire charter price of $52,331 prior 
to July 1, 1965-- and I am now talking about the month of 
June-- 

A Yes. 

-- had you been in touch with the home office? 
Yes. On many ocGasions. 
Had you prior to June 29, or June 28, been able 


to obtain a manifest? 


a Sak 
{tr. 330] 
A None, sir. 


Q What efforts did you make to obtain such a 


manifest? 

A I was primarily concerned in collecting the 
money and the manifest at thesame time, and upon many 
many phone calls with Mr. Friedman and meeting him in 
various places in New York City, I was unsuccessful in 
collecting any money. : 

He had given me a check which I-- a personal 
check which I had tried to clear through the bank and, 
since there were no funds there, there was no point in 
depositing the check. 

Finally I would say about somewhere after June 
20, I found out that he had owed other people money as 
well, and it became very frightening to me and I —- 
after him daily then. 

MR. POLLACK: I can't hear you. 

A (Continuing) He was after-- I was after hin 
daily and I was trying to collect the money and the manifest 
for the passengers. | 

Frally the weekend prior to the departure of the 
flight, he couldn't be located at all. He was-- I tried 
him home at his office. | 

I knew he had a-- a little apartment in Merhatten. 
He wasn't there, and he just couldn't be found. So finally on 
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Monday I asked Mr. Schofield, my sales-- salesman, to go 
to the office of Nelson and attempt to find him and wit 
there for him, if necessary, all day in the event that 
he did come into the office. 

When he was there he found a manifest which he 
was able to leave the office with. As a matter of fact, he 
found two manifests and we had sent out telegrams to the 
people that were concerned with our flight. 

S So, Mr. Mitchell, that wes the way you were able 
to get the names and addresses in order to send these 
telegrams? 


A Yes. There was no other way. Otherwise we-- 


© And the fact is you were unable to obtain the 


list containing the names and addresses of the individuals 
comprising the charter party; is that the reason you 
couldn't give them previous notice: 

A Yes. 

o You say this was the time when you took the 
bull by the horns and went over and took it amithat's how 
you were able to do it? 

A That's correct. 

Q That was the first opportunity you had to obtain 
the names and addresses? 

A That's right. 
@ Now, did you contact ur. Roach in Nashville, the 
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vice-president of Capitol Airways, to sive him a report 
of what was happening in the situation? | 

A I 4d, I did this through Mr. Mansfield. - 

Q@ About when was that? | 

A Well, it was at least two weeks prior to the 
flight-- or no, less than that. About nine, about nine 
days, maybe eight days prior to the flight. | 

Q Did you eventually receive instructions from 
Mr. Roach or somebody else to immediately get in touch 
with Capitol's counsel in New York, namely uyself? 

A Yes, sir. i 

Q About when was that? 

A It was probably a day before the meeting of the 
people at the hotel. : 

@ Well, would it refresh your recollection if I told 
you that you called me on the same day of the meeting and 
said you were unable to reach me on the day before? 

A Yes, that is right. : | 

Q = And _that was on June 29, 1965? 


A Yes, sir. 


-Q_ And did I then arrange to meet with you on that 


evening prior to the meeting time? 

A That's correct. | 

Q And you sat with me at the Shelton Hotel and filled 
me in on the facts, what had deeloped in this case? 
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A Yes, I did. 

Q Prior to tht time you had not discussed this 
matter with me? 
A Yes. 

c In substance, as a result of this conversation 
with you, I learned that the charter of 52,331 was short 
by about $16,000? 

A Yes, sir. 

Cc And the question was what to do? 

A Yes, sir. | 

_ Did I discuss with you the importance, in view 
of the tariffs, to have the full payment made before the 
flight could depart? 

A Yes, sir. 


Q And did I also discuss with you the importance 


of avoiding any violation on the part of Capitol? 


A Yes, sir. 1 

Q In accordance with this meeting, did I then in 
our discussion arrange to address these passengers we 
notified? 

A Yes, you did. 

Q Now at some time after I was addressing the 
individuals who had appeared at the Shelton Hotel, did 
you thereafter come into the meeting room? 


A Yes, there, after we had our discuss >: I went to 
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my room and washed and changed clothing, and then I came 
down and-- . 
QO You were physically in bad shape at that time? 
A Yes. | 
Q Under a lot of strain? 


Yes. 


So that you don't know what I said, therefore-- 


I don't. 
-- until you got into the meeting room. 
When I say meeting room, it was a aeeeoon which 
you had hired from the hotel for purposes of this | meeting? 
A Yes, it was a room designed to contain about 
180 people and there were something like 450 people there. 
@ And the people were crowded into the room, in 
the corridors, in the hallways near the elevators all 
over the place? | 

A Exactly. 

Cc And you saw Mr. Stephen Mindell and his associte, 
Mr. Rothberg? : 

A Yes, sir. 

Q At the meeting? 

A Yes, sir. 

fa) Now at the time you arrived at the meeting I had 
already stopped talking to the people? : 


A Yes, sir. 
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e At the time you came in did you see people 
holding their hands up with checks? 


Yes, sir. 


Did you hear people make the request they be 


to pay so that the flight would go on? 

Yes, sir. 

Were there many such requests, many people? 
Many, many. 

At the time you came in did you see me at all? 
I couldn't find you. 

I was drowned ina lot of people? 

Yes, sir. 


Theplace was jammed, you had to fight’ your way 


Very much so. 
Pardon? 

A Very much so. 

n Now, Mr. Mitchell, I show you this paper which 
purports to be a copy of a letter on stationery of 
Capitol Airways, Inc., November 9, 1964, addressed to Mr 
Michael Friedman, and ask you whether this was in the 
files of Capitol Airwaysand whether you learned after you 
commenced your employment. 

A Yes, sir. 


Q Is that correct? 
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A Yes, sir. 


Q That's the usual — of letter which would go out? 
A Accompenied-- 
¢ Pardon? 
A Yes, — would go along with oe oo and 
the-- 
"WR, POLLACK: can't hear hin. 

MR. BERKOWITZ: That would go along with the 
contract." | 
ae (Continuing) The contact and agency oe 

Q And at this time this form of letter, November 9; 
1964, the form of contract was unsigned by Capitol but 
forwarded to the agent? oe | 


A That's correct. 


MR. BERKOWITZ: Mr. Byrne, I don't know whether 


this is among the papers that you had marked in evidence, 
Novenber 9, 1964. | 
- BYRNE: No, I don't believe it's been mariced 
as an exhibit. 
MR. BERKOWITZ: Now may I have this marked? 
EXAMINER FREDRICKS: This will be marked — 
Exhibit CAP-1. | | 
- BERKOWITZ: Yes, might I substitute a carbon 
for a appears to be a photostat? Maybe this 1s, too It's 
hard to ‘tell. 
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Js that marked in evidence, Mr. Examiner, rather 

than for identification? 

EXAMINER FREDRICKS: Has Mr. Byrne seen it? 
MR. BERKOWITZ: Yes. 
MR. BYRNE: Well, I would just like to read it. 
MR. BERKOWITZ: Take a look at it. 
EXAMINER FREDRICKS: Is receiving it agreeable? 
MR. BYRNE: Yes. 
EXAMINER FREDRICKS: CAP-1 is received in evidence. 
(CAP Exhibit No. 1 was received in evidence.) 


Q Now I show you this paper. It appears to be a copy 


or a photostat of a letter of Capitol Airways, Inc., dated 


January 4, 1965, addressed to Mr. Michael Friedmn, and 
ask you whether you recall that? 
BYRNE: Is that a copy of BOE Exhibit 5? 
BERKOWITZ: November 9 it is dated. 
BYRNE: The copy you just handed him, yes, 
November 9. 
YR. BERKOWITZ: This is BOE Exhibit 5. 

Q Do you recall that? 

A Yes, sir. 

Q Mr. Mitchell, now the last paragraphs reads It is 
our understanding that we will a check in the same amount 
directly from the charterer within a few days.” 

Do you recall that? 
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Well, I see it in writing, yes. 
Yes. : : 
Do you recall whether there had been a previous 
conversation in which the promise was mde that this check 
of $5,233.10 which you returned would be replaced with i 
check of the charterer? | 
A ‘Yes. This had come from my secretary. She had 
spoken with someone within: their office and it was | 
agreeable to me. | 
@ I show you this paper which purports to ve a 
copy of a letter of Capitol Airways, Inc., to Friedman, 
dated June 10, 1965. | 
MR. BYRNE: Is this Exhibit 14? 
MR. BERKOWITZ: Yes, BOE Exhibit 14. 
Q (Continuing) And I ask you if you recall this 
btter. | 
A | Yes, sir. 
Q And you referred in that letter, did you not, ‘to 
BOE 14 to a balance still due on the charter of 16,864? 
A I believe it's $16,864.80. 
$16,864 80? 


Q 
A Yes. 
Q 


ws22 you also please read into the tecord the 
PS, ‘the postecript on that letter? 


A "Please be sure to return the completed CAB forms for 
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this charter as soon as you can." 


Q 


A 
@ 
A 


Q 
A 


Q 


And what forms were you referring to? 

Zo part 295 of the CAB. 

And did you get back those forms? 

No, sir. 

Did you make further requests for those forms? 
Yes, sir. 


What request did you mke? How often and in what 


way did you make the request? 


A 


This was practically a daily request that I 


insisted upon the balance of payments, the completed forms, 


the passenger manifest list. 


Q 


And did you thereafter learn that Mr. Friedmn 


was having Various troubles at that time and that then 


explained to you why you were having this difficulty? 


A 
Q 


Cc 


Yes, sir. Troubles I wasn't aware of before. 
Now did you ever get the forms? 
No, sir. 


Did you make every possible effort to get the 


Yes, sir, I did. 


Now in view of your lack of the passenger manifest 


or a llst of names and addresses did you have any way of 


notifying the individual members of this charter group 


prior to the time you sent thattelegram? 
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A None whatsoever. I had = way of lmowing who, who 
were participating in the flight. 

Q And so far as you were concerned, you were 
dependent upon and you were guided by the advice of Capitots 
attorney in New York in connectionwith the determination of 
what should be done in this situation? | 

A That's correct. 

(9) Is that correct? 

A ‘That's correct. | 

MR. BERKOWITZ: I have no further questions. 
MR. BYRNE: I would like to have some redirest? 

May I please go off the record for a few moments? 5S 
EXAMINER FREDRICKS: Off the record. 


(Pause .) 


EXAMINER FREDRICKS: We “will be on the record. 


REDIRECT EXAMINATION 
By Mr. Byrne: | 

¢ Mr. Mitchell, you said that you informed Mr. 
Mansfield prior to the flight of July 1, 1965, that you had 
accepted certain payments from Mr. Friedman. Am I correct 
in that statement? 

A Payments, that's applied to the operationof the 
charter. 7 

Q No, personal payments. I am referring to the 
$5,000 in payments. 
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A No. 

Q You did not state that, that you had informed 
Mr. Mansfield that you had received this money from Mr. 
Friedman? 

A Did I state that? 

Q Yes. 

A It's possible. 
MR. BERKOWITZ: May I have the question? 

@ twas under the impression that you told Mr. 
Berkowitz that you informed Mansfield that you had accepted 
certain payments, persanl payments? 

WR. BERKOWITZ: Well, I think that the-- 


A This was not until after the investigation started 


on the charter flight that I advised Mansfield and Mr. Roach, 


and I assumed this would come out in the wash anyway, so 
I had to tell them about it. 
Q I see. You are sating that-- 

MR. BERKOWITZ: Pardon me for interrupting, but I 
didn’t finish what I started to say. I think perhaps in the 
confusion you wferred to these as payments. He referred to them 
as loans. 

MR. BYRNE: Well, I realize that, but we will just 
state payments. 

MR. BERKOWITZ: There my be a different connotation 


4n that type of phraseology. 


- 343 -- 
[rr. 342] | 
Q@ So you are stating that you did not tell a 


officer or any person in Capitol's home office about these 
personal payments from-- 
A I would prefer to change that to personal ‘Loans 5 
1f you don't mind . That's exactly what they were. . 
Q Well, you know what we are talking about. : 
A They were not payments. They were loans. 
Q Well, payments’ is a general term, if I may stete. 
It can be a loan or anything else. 7 
EXAMINER FREDRICKS: § Yes. I don'tthink ie. Byrne 
had any connotation of any kind in mind except a delivery 
of money. . : 
PR. BERKOWITZ : I am fully convinced Mr. Byrne 
did not intend the inference-- , 
EXAMINER FREDRICKS : Three checks for five hundred, 
one for three thousand. | 
- _- Did you offktally irfrm any Capitol employee or any 
of your Capitol superiors. about any of these payments prior 
to July 1, 1965? | 
A No, sir. | 
Q They were not aware of any of these payments until 
after that charter was operating? 7 
A That's right. 


cr Now you stated in cross-examination that you gave 


Friedman certain sales leads? 
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* 
PepQgteac ss oF 


A Yes, sir. 


~ 


¢ Would you please explain exactly what these _ 


sales leads were? 


A Well, when we had received inquires from organizations 


we were not physically set up to go out and develop a 

market for them or an area for which they could visit, £0 
we would suggest certain areas to suit the flexibility of 
our own operations and, since we were trying to operates a 
weekly flight or a back-to-back flight into the Jamiica : 
area, Kingston and Montigo Bay,we would then in turn suggest 
that they contact Mr. Friedman in thisa@se that was doing 
Jamica or we would gte it to another agent who was handling 
another area, and then the agent would then get in touch 
withem, or the inquiring organization would then est in 
touch with the agent. 

Q Now as tothe signing of the charter agreement, you 
stated that you signed the charter agreement in late December 
1965? 

A Yes. If you recall, you showed me a letter yesterday 


* 


where I haa-- 

Q Or late December of '64. Excuse me. 

A ‘6h. If you will vecall, you showed me a letter 
where I had sent the contract and the agreement back to Mr. 
Friedman and that was dated December 29, if I recall. 

Q Well, was the usual practice that someone from the 
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chartering organization would sign the contract first? 


Yes, it would be necessary to do that. 


A 
Q Yes. 
A 


Yes. 

Q And then you would send the contract. to the home 
office to be approved? 

A Just a moment. I would send it out to the agent 
who then would take the contract out to that chartering 
organization. 

They would sign 1t,and they would probally pay 
the agent the 10 per cent deposit or whatever was required. 

The agent would then bring it to me and I would 
phone my home office to find out if the dates were still 
available. | 

If they were still available I would countersign 
the contract and then go ahead and sign an agency agreement. 

Now, you stated that when payment had not been 

received on the July 1st, 1965 charter, you contacted 
your home office to inform them of this mtter? 

A Yes, sir. 

e When was the first time you contacted the home 
office that payments were not forthcoming on time? 

A Well, every piece of aereanctiense that you have 
there. You had shown me several letters which mentioned that 
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there were balances due. 


¢ Yes. 


A A copy goes to our office in Nashville. 


Q Was this the nature of the information that you 
gave the home office? 
A No. 
Q Or did you-- 
A That was part of it, but there were daily 
conversations with them. 
¢ On the telephone? 
Yes. 
Q When did you first make telephone conersations 
on this problem of collecting payment on the July 1, 1965, 
charter? 
A Well, it wasn't until it became evident that he 
was in trouble. 
Q Approxim #iy when would this be? 
Would this be a few weeks before? A month? 
Just a few weeks before. 
This would be in the early part of June? 
Yes. 
With whom did you speak in Capitol about this? 
Mr. Mansfield: 
What was his position? 


Director of sales. 
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Q And what were his duties as director of sales? 


Did he supervise the charter contracts? ! 

A. Somewhat. He was more responsible for directing 
sales of the whole organization including the other offices 
within the United States and within Europe. | 

Q Did you speak to any other person with respect 
to the problem of collecting payment on this flight? 

A ‘I might have spoken to Miss Rooney about it. Miss 
Rooney was assistant to Mr.’ Mansfield. 

0 Did you talk to Mr. Roach or any other employee? 

MR. BERKOWITZ: Employee? 
(a) (Continuing) * Or officer of the company? 

A Not at that time. Perhaps maybe a few days prior 
to the operation of the flight when it became rather hectic. 

Q Now you stated that you asked for the manifest, 
passenger manifet, from Nelson Travel Service continually? 

A Yes. Yes, I did, sir. | 

Q@ Did you inform Mr. Mansfield that you were having 
difficulty getting this passenger manifest? 

A Mr. Byrne, may I say this: I was trying to collect 
the moneys from Mr. Friedmn. Now it only goes without 
saying that if I was trying to collect the money, I was 
trying to collect the CAB forms and the manifest as well, 


because they all come in as part of one package. 


It's rather obvious that this would be the procedure. 
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Q Well, what was your usual practice in collecting 
the CAB forms? Would these forms come with the last payment? 

A No, they normally came in anywhere up to 30 days 
in advance on the flight. 

Up to 30 days in advance? 

A Yes. 

¢ So when you did not receive these forms, say, 
by June lst, you began to press and-- 

A Yes, not only for the forms but for the money as 
well. 

@ -- Mr. Friedmn for the forms and for the money? 

A Yes. 

Q Did you state what you told Mr. Mansfield on the 


telephone on a number of occasions in June that you had 


difficulty in obtaining payments from Nelson Travel Service 
on this charter? Is that correct? 

A Yes. 

© Now with respect to the meeting that occurred on 
June 29, 1965-- 

A Yes, sir. 

Q -- the meeting that you called for the passengers 
on this flight, at what time did this meeting occur? 

A In the evening. I don't know the exact time. 
Pertaps eight, 8:30, nine o'clock. 

Q Now who called the meeting to order? 
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Mr. Berkowitz. 
MR. BYRNE:. I see. 
EXAMINER FREDRICKS: I see. 
(Discussion off the record.) | 
@ And you came later on after Mr.Berkowitz had 
finished speaking? 3 ! 

A Yes, I did. 

ec Would you give a summary of what you stated to the 
passengers when you spoke? e 

A Yes. It was merely a follow-up on our concern- of 

operating the flight because of the rules that we were 
governed under by the CAB, and of course they didn't care 
about the rules on the CAB. They merely wanted to eo to 
Europe and-- | 2 

(¢ Well, first of all, you stated that full payment 


had not been made. 
A Yes. 
@ By Nelson Travel Service: 
A I told hin. : 
Q@ On this flight? — : 
A That's what we had collected, yes. 
C And you stated that it was not possible for 
Capitol Airways to operate this flight unless they received 


the additional money? 


A No, I didn't-- if I said that I didn't mean to infer 
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I state that we were uncertain as to the legality 
of the flight without having the moneys. 

Q But you stated that you had taken the position 
that you would not operate the flight with only part 
payment having been received by Capitol, is that correct? 

You mde it clear to the passengers that this flight 
could not get off the ground with only partial payment 
having been receied by Capitol, is that correct? 
A Perhaps this is the feeling they had derived 
from it or-- this is their interpretation of it, but this 
wasn't so. 


o Well, isn't that the obvious conclusion that would 


If you tell persons that you have only received 


a@ partial payment and that more payment has to be made, 


4t coes sound like the flight can't go off without the 


other? 

& It does sound like the obvious conclusion, yes. 

Q Now you stated that a number of passengers began 
to add, requested that they could give myment so that the 
flight could get off the ground? 

A Yes. You see, there were some-- actually we had 
only sent out telegrams that would bring at a maximum 180 


people, and in most cases it would have been less, because 
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180 people, if they were husband and wife teams, there 


would have been 90 individuals. But going along with 
either a wife or a husband or a child, there were a good 
400 to 450 people there. 
When I came down and got off at the mezzanine 
floor there were people out in the corridor and I had 
to fight my way through in order to get into the room. 
When I finallygot into the oon I would say the 
room was no larger than this room and I had to fight ny 
way through the crowd. : 
Everyone was shouting, talking at the oo time. 
The only way I could be heard was to get on top of a desk 
and I stood there three to five minutes before we could 
get a kind of silence so that I could speak. 
And no one seemed to care what I was going to say. 
They merely wanted to go on board the flight. 
They told me they had rented their homes for 
the summer, they made arrangements in Europe for different 
tours and chartered-- | 
rz) Well, this occurred after Mr. Berkowitz spoke. 
You arrived after Mr. Berkowitz had spoken? 
A Yes. I think the biggest problem there was the 
people who were not on the manifest that we had. 


| 
See, while they were all members of the same 


organization, they did not kmow what flight they were on. 
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We were only concerned with the flight we had contracted for. 

@ Well, were there people from all the flights in 
the room as you came in? 

A Yes. Well, this, as I explained before, there 
would have been a maximum of 180, but as it turned out 
there were four to 450 people. 

¢ So you spoke to the entire group, is that correct? 

A Yes. They were all members of the New York State 
Teachers’ Study Group but it just so happened that they 
were not all on our one flight which can take a mximm 
of 183 people. 

MR. BYRNE: I have no further _uestions. 
RECROSS -EXAMINATION 

By Mr. Berkowitz: 

Mr.Mitchell;- 

A Yes, sir. 

Q -- were many requests made that the people 
who were not concerned with the July lst flight leave? 

A Yes, that the people who were not put on board 
our flight-- 

That those people who were there who were not 
invited, who were notm the July lst manifest, that they leave. 

A Yes. 


e Many times? 


Yes. 
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Q@ And in so far as the possible cancellation of 


flight, that had to do with my statement before you came 
into the room? : 
A Yes, sf. 

Is that correct? 

Yes. 

You didn't hear my statement? 

No, sir. : 

But you do recall in my earlier meeting with you 
I took that position, did I not? ) 


A Yes,sir. 


Q Tht it was my legal opinion that the flight should 


not depart unless fullpayment was received, to cancel the 
flight? i | 

A Yes, sir. 

Q ‘This agency agreement, BOE 2, which you say you 
sent out with the charter agreement, BOE 1, was that the 
standard \. printed form of agreeement us:d by Capitol? 

A Yes, sir. | 

Q  Andwe it the practice to use that same form 
in every instance where a charter agreement was entered into? 

A Yes, sir. : 

MR. BERKOWITZ: That's all. 
REDIRECT EXAMINATION 
By Mr. Byrne:- | 3 
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Q One further .;uestion. 

Mr. Berkowitz told you prior to the meeting when 
you spoke with him that it would not be legal to operate 
the flight unless an additional amount was collected, 
is that correct? 

A No, sir, he wasn't entirely sure of whether it 
was legal to operate the flight without collecting from- 
he had to take one stand one way or the other. 


He wasn't sure, and the only way to do it was to 


advise the pessengers who were involved in the flight that 


this was the case. 
@ Well, a position was taken at the meeting & 
to whether the flight would be operated or not without 
the extra payment. 
Didn't Capitol take a definite paition at the meeting? 
A No. No, he just had to go along on that basis and 
he said I don't know which way to turn. 

And he didn't know whether or not he shoud 
recommend cancelling the flight or ~ erate the flight because 
he didn't know what position the CAB would take about it. 

@ So you are saying that no definite conclusion 
had been reached as to the operation of the flight or as 
to the legality of the operation of the flight without 
receiving the extra payment? 


A Conclusion? 
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Q Let me vephrase that. Did Mr. Berkowitz come 
and tell you 1t would not be legal to operate te flight 
unless an additional $16,000 was paid? : 

A We were both under the impression that the Plight 


would bent legally operated unless we paid in full. 


MR. BYRNE: Fine. I nave no further questions. 


RECROSS -EXAMINATION 
By mr. Berkowitz: | 

Q And didn't {£ also tell you that in view of this 
doubt and question it would be better to cancel the flight? 

A Yes, that's correct. 

@ And the reason I sent the telegram and called 
the meeting was at least you felt you should discuss with 
these people and know what to do? | 

A Yes, sir. | 

Q No definite decision haé been made before that? 

a No. That was the puzpose of meeting with the 

MR. BERKOWITZ: That's all. 
MR. BYRNE: No further questions. 
EXAMINER FFEDRICKS: You are excused, Mr. Mitchell. 
THE WITNESS: Thank you, Mr.Exantiner. | 
MR. BERKOWITZ: Mr. Roach, please. 
Whereupon, | 
FRANCIS J. ROACH, 
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was called as a witness, and having been fist duly sworn, 


was examined and testified as follows: 

EXAMINER FREDRICKS: Off the record. 

(Discussion off the record.) 

MR. BERKOWITZ: I would like to say on the record 
I understand, therefore, from ths colloquy that the Bureau 
of Enforcement rests except for the possibility of offering 
some documentary proof which would be of a very brief 
duration, such an offer. 

MR. BYRNE: And unless there is something that 
we need to rebut in the direct case of Mr. Berkowitz. 

EXAMINER FREDRICKS: Mr. Berkowitz, yes. 


MR. BERKOWITZ: Yes. But in other respects you 


MR. BYRNE: Yes. 
MR. BERKOWITZ: Mr.Examiner, at this time my I 
reserve my motions until the conclusion ofthe entire case? 


EXAMINER FREDRICKS: Yes. 


MR. BERKOWITZ: So I might proceed then with my 


_ EXAMINER FREDRICKS: Yes. 
DIRECT EXAMINATION 
By Mr. Berkowitz: 
What is your full name and address, please? 


Francis J. Roach, 2325 Crestmore Road, Nashville, 
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Tennessee. 
Q What is your relationship with Capitol Airways, 
Inc., the respondent? | 
A I am vice-president of finance and a neuber of 
the board of directors. 
Q How long have you been a member of the board of 
directors and vice-presidant of finance? 


A Two different dates. I have been employed by the company 


since 1958, but I have been vice-president of france since - 


1963, a member of the board of directors since 19- -- early 
1966. : 
Q And do you know the last witness, Mr. Mitchell? 


A Yes. 

Q Do you know Mr. Mansfield, who had been 
identified as director of sales? 

A= COYes. 

Q And those individuals are no longer in the employ 
of the company? 

A That's correct. 

Q And does the termination of their employment 
related to the situation that involved this incidence with 
Nelson Group Travel and Friedman? | 

A Yes. 

(a) Now Capitol Airways is a large supplenenta1 air 


carrier? 


- 358 - 
(Tr. 357] 
That is correct. 


And how long has Capitol Airways been operating? 
Since January of 1946. 


And in July 1965 approximtely how many airplanes 


did Capitol operate? 


A Approximately 40. It could have been 39, 40 or 


And does it also operate jet equipment? 
Yes. 
DC &'s? 
De &, yes. 
And does Capitol have sales offices throughout 
the world? 
A Yes. We have sales offices in London and Paris, 
Frankfort, Berlin, Rome, Los Angeles, New York, Nashville. 
Q And does it maintain its own aircraft at the 
maintenance bases? 

A We maintain our own aircraft and our own 
maintenance base at Wilmington, Delaware. 

Q And do you mintain in Nashville? 

A Some, very little. 

Q Is there some emergency maintenance and some 
othr vlaces throughout the world? 

A Yes. 


Q@ Now was Capitol Airways granted trans-Atlantic 
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operating authority by the CAB? 
A Yes. 
Q And about whenwas that? 
A I believe the President signed it in March of 
1964. | 
Q In 1965 could you tell us, please, approximately 
how many passengers were transported on trans-Atlantic 
charters? 
A Approximately 55,000 passengers. 
Q And Capitol still holds that type of authority, 
trans-Atlantic charter authority? 
A Yes, we do. 
Q And have the operations of Capitol increased 
since 1965? | 


Yes, they have. 


A 
@ Capitol has acquired additional aircraft? 
: 


We have. 

Q Has Capitol also been granted further operating 
authority by the Civil Aeronautics Board in its last 
supplemental air case, supplemental carrier case? 

A Yes, we received permanent domestic authority. 

Q Plus recommendations for authority elsewhere? 

A We have recommendations for other operating 
authority that's still pending before the Board. 


Q Yes. 
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Mostly in the Caribbean area. 

Q And in connection with this proceeding in which 
Capitol was granted this additional authority, you testified 
in that case? 

A Yes, I did. 

Q And Capitol submitted exhibits in that case? 

A We submitted extensive exhibits. 

And as part of the proof submitted by Capitol in 
aid it also submit proof of its compliance record? 
We did. 

And its conformance with regulations of the Board? 
We did. 

Q Is that a necessary element in that case? 

A It was required that we be found willing, fit and 
able to, and we were. 

Q Now, Mr. Roach, when did you first learn of this 
difficulty with Nelson Group Travel and New York Teachers’ 
Study Group? 


A I learned about it in two different degrees. 


During the course of perhaps May and June, early June, I 


kmew that there was a problem of collecting money from one 
particular customer in New York. 

I discussed it with Mr. Mansfield on several 
occasions and on each occasion he was repeating to me the 


things that he had neard from Hr. Mitchell about how they 
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"almost had it, they are going to get 4¢% tomorrow, everything 
was-- $25,000 came in today and the balance is going to be 
due but nothing can be done about it. We are working mn 
rea 
They were giving excuses which they didn't believe 
in and passing that information on to me. 
As of the latter, the middle of the month of 
June, I would say during the weekend of June 25,-- I 
received a telephone call from the General Counsel of 
another airline, asking me if I knew somebody in the 
New York State Teachers’ Study Group other than Mr. or Mrs. 
Friedman, and at that point I had never heard of them. 


I told them I would try to find out who the 


president of the organization was, and discovered that the 


president was Mrs. Friedman, and that we had in our files 
nothing except one name and one address. : 

I advised him of that and he indicated that 
they were going to cancel two trips that they had with the 
organization because they hadn't received payment, and 
they had had information tat the man was going to jail. 

Un the basis of that I got extremely interested 
with our people to find where we stood with them. It was 
at that very point that it became a matter that the 
officers of the company understood that there was a problem. 


Q What, if any, action did you take thereafter, after 
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learning this fram this other counsel for some other 


airline? 

A Well, that we merely went back to our own people 
to find out more and more and more, and it was that kind of 
pressure that persuaded Mr. Mitchell to send his employee, 
his salesman, over to the offices of Nelson Travel to 
acquire everything that could be acquired, because the-- 
both the husband and wife were underground at that time. 

@ Neither one could be contacted? 

A Neither one of them. 

Q Now the date of the meeting with the charter members 
was fixed as June 29, which was two days prior to the 
departure date of July 1. 

When did you learn for the first time of this 
proposed meeting? How did you learn about it? 

A I am not certain whether it was Mr. Mansfield, 

Mr. Mansfield initiated the idea, or whether somebody 
Tecommended it to him, but Mr. Mansfield was the one who 

told me tht we|were the ones who were initiating a meeting 
with these people, principally because thereves obviously going 
to be a hardship problem with all of these people who 


thought they were going to be going some place on July 1 


and we would be in the position of not having collected all 


of our money and we had to put them on notice, and we 


approved of the idea and thought it was the best way to 
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get the information the passengers, and really the only 
way w could think of. 

Q What, if anything, was done about having the 
matter referred to counsel in New York for Capitol Airways? 
How did that come about? 

A I personally called Mr. Mitehell. 

Aboutshen was this? 

A I would say that would be on either-- must have 
been on Monday, June twenty- -- Friday was the 25th-- it 
would be the Monday efter Friday, 25th. 
qQ About the 28th? 

A And I instructed Mr. Mitchell how best he could 
locate you in the evening. 

q@ And what instruction did you give him after 
what to do about locating me? 

A To get your legal opinion about the situation as 
to-- with all the facts he could give to you. 

Q And act accordingly? 

A And act accordingly, yes. 


Now thereafter did you learn thet the meeting was 


Yes, I did. 


Did you also learn that I attended this meeting? 


Yes, I did. 


And did you also learn that I took the position that 
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the failure of Capitol to collect the balance in tariff 


might result in a tariff violation? 
A Yes, I do. 
°Q@ And | that the Board might so determine? 

A Yes. 

o And did you also learn it was my view that 
under the circumstances, to avoid any doubt, it was best 
to cancel, but that the teachers had prevailed upon .Mr. 
Mitchell to proceed with the flight? 

A Yes, and that virtually all the money had been 
paid at the time. 

When I learned there had been a meeting and the 
meeting had been concluded, the money had been collected 
when I first heard about it. 

Q And did the flight depart? 

A The flight departed, substantially on time. 

@ Are you familiar, Mr. Roach, with the form of 
aircraft charter contract, that is, Exhibit BOE 1, and 
the conditions on the reverse side of the agreement, 
particularly paragraph 3? 


A Yes. Yes, I am. 


Q Would you be good enough to read that into the 


record? 
A “opis contract is subject to all the applicable 


~“utariff and tariff rules of the carrier on file with the 


= 365 - 
(Tr. 364] 
United States Civil Aeronautics Board and is subject to 
such governmental approval as may be required under 
applicable law to permit the carrier to furnish the 
transportation contracted for herein." 
C Now, Mr. Roach, had Capitol Airways in the years 


of its operation ever had a similar problem? 


A To the best of my knowledge I never heard of anything 


eva closely resembling this. 

Q And since this July 1, 1965, flight, has Capitol 
Airways had a similar problem? 

A Absolutely not. 

on Neither before nor after? 

A Neither before nor after. That's correct. 

(A) Now in view of what has transpired in this 
instance where you permitted the teachers-- when I say you, 
your office permitted the teachers to pay the ba lance of 
the tariff, if such a situation arose in ae future, do 
you have any rule or guide by which your employees would 
be instructed? 

A I really don't know, Mr. Berkowitz. 

¢ Do you feel it would be better to cancel the 
flight? 

A I am absolutely certain that, if we had been 
the coward thatthe other airlines were in this whole 


transaction, we wouldn't be sitting here in this room. 
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What do you mean? 


A I believe that we were the ones that took a 
public responsibility to these people, gave them an 
opportunity to cure the problem, and secure the transportation.. 
The other carriers just said, "Goodbye." 
I think you have the wrong carrier on the stand 
here. 
Q You have been here. I think one witness testified 
that you were concerned about losing the business. 
A That couldn't possibly be true because the 
United States Government was begging us for airlift. This 
trip could have been cancelled on Monday and another trip 
operated on Thursday with no problem whatsoever. 
C Now is a mjor portion of Capitol's business on 
behalf of the United States Government? 


A Not quite 50 per cent of it, but last year it 


was 47; 47 per cent is military. 


Q And is it true that the roblem is the shortage 
of airplanes, there is more business than can be conducted? 

A That's true today, it was true last July and it's 
true ever since the hostilities in Vietnam have been 
accelerated. 

@ So you certainly didn't want this problem? 

A That's right. 


ec Now, Mr. Roach, you were present when the other 
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witnesses testified on their cross-examinatinn. You heard 
me esk them whether or not they recall hearing my . 
statement that Capitol was more concerned with its : 
compliance wth the law than with the balance of $16,000. 
Is that a true statement? , 
It certainly is true so far as we were coneerned , 
| 
MR. POLLACK: He wasn't there. 


No, but is that your view? 


A I know it’s my view personally, and the view 


of every other responsible person in the company. 

Q Now what, if anything, did you do or did Capitol 
do about getting the statement of supporting information 
which was required to be submitted and kept on file with 
Capitol, by Capitol? : 

A I believe we did exactly whet Mr. Mitchell 
testified to. We just made repeatec efforts to get the 
information and in an equal manner as we tried to recover 
the money. 

~ And I show you these papers and ask you what 
they represent, peges 12 and 13. : 

A These, this is a statement of supporting information 
for the New ‘ork State Teachers’ Study Group which is 
required tobe completed by the carrier. : 


Q And has it been completed to the- 
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Yes, it has. 


To the best of the ability of Capitol to do so? 


Yes, it has. 

MR. BYRNE: What statement is this? 

MR. BERKOWITZ: I will show you that. I will 
exhibit this to counsel. 

MR. BYRNE: This is part 1 of the statement of 
supporting information. 

MR. BERKOWITZ: Yes. 

THE WITNESS: That's correct. 

MR. BERKOWITZ: May I have this marked? 

EXAMINER FREDRICKS: Yes. The statement to which 
you referred is marked Exhibit CAP 2 for identification. 

(CAP Exhibit No. 2 was marked for identification.) 

MR. BERKOWITZ: Can we have it marked in evidence? 

MR. BYRNE: No objection. 

EXAMINER FREDRICKS: No objection. Yes, the 
exhibit just marked is received in evidence. 

(CAP Exhibit No. 2 was received in evidence.) 

Q Now in connection with the efforts to obtain a 
portion of the supporting information required to be obtained 
from the agent, were you ever able to get that? 

A No, we were not. 

Q Well, at the time this flight departed, did you 


understand Mr. Friedman was under arrest? 
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A Yes,we did. 


(a) And before that your efforts to locate him had 


been unavailing? 

A That's true. 

Q Do you know of anything that you could have 
done or that your company could have done other than what 
was done in order to obtain this supporting information from 
Nelson Group Teavel or anybody else? 

A The only thing we could have done ‘in excess of what 
we did do was to pursue them after we knew there was a 
criminal problem on our hands, and we didn't ss pursue 
them for paper work under the circumstances. : 

Q You realized it would be futile, too, aia you 
not? : 

A We realized it would be futile. We epatcens 
even if they gave it to us under oath. : 

@ Now, prior to this meocing on June 29, 1965, 

was your attention called to some item in the newspaper 
published just within a few days prior to Jur 29, of the 
arrest of Mr. Friedman because of the raising of 3 
certified check of 4,000 to 104,000? 

A Yes. 

Q And that was additional information received by 
you plus that from the attorney for some other carrier? 


A I heard the information from two sources, 
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substantially at the same time, within one day of another, 


within one day of one another. 

Q Now you are generally familiar, are you not, 
Mr. Roach, with Section 403 of the Federal Aviation Act? 

A Yes, I am. 

Q Generally that prohibits a carrier from charging, 
demanding more or less than its tariff in the operation of 
a flight? 

A Yes. 

(al Incidentally, this is supporting information, 
CAP Exhibit 2, consisting of two pages, in view of the 


charter, that is, the trans-Atlantic charter authority 


held by Capitol, these are papers that are not filed with 


the Board? 

A They are not filed with the Board, no. 

c Prior to receiving this trans-Atlantic 
authortty, application was made for exemption to the ard? 

& Yes. 

Q Which Captiol, if it holds such authority. need not 
apply for? 

a\ That's true. 

Q So that this record, this information would be 
something which would be retained in the files of Capitol 
ordinarily? 


A That's all we do with those papers, is keep them in 
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our files. 


Has anybody asked for these statements of 


supporting inform tion? 

Ate. Byrne. | 

oO In cormection with the processing of this case? 

A That's right. : 

@ Did you learn all over thet Mr. Byrne had 
called at my office prior to this hearing several months 
ago, and he was furnished with copies of all Capitol's 
ma terialf 

A I believe he wae, yes. , 

Q And there his been full cooperetion ty Capitol 
with the Board and its officers? | 

A We alweye have, yes. | 

MR. BERKOWITZ: I have-no further questions. 

MR. BYRNE: May I please have a few momonte before 
I cross-examine? : 

EXAMINER FREDRICKS: Yes. Do you want a recess? 

MR. BYRNE: For five minutes, if that is agreeable. 

EXAMINER FREDRICKS: Yes. We will take a fivo- 
minute recess. : 

(Recess .) 

CROSS -EXAMINATION 
By Mr. Byrne: 
Q Mr. Roach, you stated shat you have been vice- 
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president of finance since 1963? 
A Yes. 
@ What are your duties in that position? 
A I participate in-- well, let me put it this way. 
The company is owned by Mr. Jesse Stallings and he owns 
87-1/2 per cent of the stock and there are two or three of 
the officers who are informally a management committee, 
you might say. : 
I amione of those,and I participate in all the 
major decisions. 
The final decision in every case is Mr. Stallings. 
Q I see. Do you supervise the business of 
Capitol generally, the major decisions, or-- 
A I participate in those mjor decisions. 
o Did you know Mr. Mansfield personally? 
Yes, I did. 


He worked at the Nashville office? 


A 
Q 
A Yes. 
Q 


Is that correct? 
A Yes. 
Q How many persons are in the national office 
that are working for Capitol Airways? 
A Approximately a hundred, I would say. 
¢ A hundred persons. 
Did you know Mr. Mitchell personally? 
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A Yes. 

Q Did you in the course of your duties visit 
various sales offices of Capitol Airways? 

A Not for that purpose but in-- for-- I would-- 

I visited those cities where we had sales offices for 
other purposes and always took advantage of the opportunity 
to have a conference of some sort with the sales people. 

(al You stated that you first learned of trouble 
about this particular charter, the July 1st, 1965, 
charter, for the study group in Jure? : 

A Yes. 

Q Early June? 

A Yes. 

(a) Who informed you of this problem about : 
collecting payment? 

A Mr. Mansfield. 

C Did he inform you that the New York office was 
having difficulty in collecting payment from Nelson Travel 
Service-- 

A Yes, he did. 

C -- for this charter? What was the reason, the 
precise reason, why Capitol Airways dismissed Mr. Mitche11? 
Was it because he had received these personal payments from 


Mr. Friedmn? 


A I would rather characterize it as extremely poor 
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judgment. That's why Mr.-- he exercised extremely poor 


judgment in performing his duties with the company. 


Q What was the reason for dismissal of Monsfield? 

A Exactly the same, just poor judgment. 

Q Well, did he have direct dealings with Nelson 
Travel Service or Nelson Group Travel Corp.? 

A Possibly, but not in the continuing basis, not 
to my knowledge. 

Q But you believe that his dealings with Nelson 
Travel Service were improper? 

a No, I felt it was his responsibility to have 
made sure that it didn't happen, and he did not accomplish it. 

@ That what did not happen? 

A That this improper transaction took place. 

Q Well, how could he possibly have prevented these 
personal payments? Isn't the claim mde by Mr. Mitchell 
that these were personal loans and so forth? 

A Yes. 

Cc Well, what did “py. Mansfield have to do with these 
particular loans? 

A He hired Mr. Mitchell. 

fa) And you believe that he was responsible for the 
actions or the poor judgment? 

A Well, for not hiring a person more capable of doing 
the job “period.” 
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Q Of course, in the course of your duties as ~ 
officer of the company you approved the appointment of 
Mitchell in the New York sales office? : 

A No, I didn't. Of course not. 

Q Well, who? Doesn't some officer of the. company 
have to approve? ) 

A No. 

@ Wel, how is a district sales officer hired? 
Who hires him? ? 

A‘ By-- Mr. Mansfield, the director of soles. 

© In other words, the duty is delegated to him? 

A ‘That's correct. | 

© Did Capitol Airways issue any instrutions after 
this July 1, 1965, charter, after the problems concerned; 
involved with this, concerning the collection of Giecter 


payments for travel agents? 


Has there been any change in policy by Capitol 


Airways? 

A Every op- -- or-- we have instructed our sales 
people at every opportunity to mike sure the peopid know 
to make the checks payable to Capitol Airways, and if they 
don't do it, they do it at their ownrisk. z 

Q That is, the chartering orgenization? — 

A The organization or the agents or both of them. 

Q This was an instruction to sales personnel after this 
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July 1, 1965, charedr? 


A Yes. 

Q Are you aware of the provisions of Part 295 of 
the Board's regulations? 

A Yes, I am. 

e Do you know that these regulations require that 
a statement of supporting information be filed and a 
cdrtified passenger manifest be filed with the carrier 
prior to the flight? | 

A Yes. 

€ Is that correct? 

A Yes. 

Q What is the usual practice in your experience 
in allowing these statements to be filed? How late do you : 
allow thse statements to be filed? 

A In some cases as late as a few days before the 


actual departure of the flight. 


If it's a group we have never heard of before, 


we want it almost at the signing of the contract. 
C I see. 

Isn't the purpose of the statement of supvorting 
information that you can insure that the group is charter- 
worthy? 

A Exactly, yes. 


e Are you aware that Capitol Airways paid a civil 


- 377 - 
[Tr 376] 
penalty of $2500. for failing to tetain or have these 
statements of supporting information and certified 
passenger manifests? | 
This occurred, I believe, in 1964, some ‘time in 
"164 or '65. 
MR. BERKOWITZ: Mr.Examiner, I certainly must 
object to this type of interrogation for a number. of reasons. 
Firstly, itis not proper cross. There is ~ 
such testimony, either direct or indirect, on the direct 
testimony, number one. | : 
Number two, no such allegation has been ie 
in the complaint. It's completely new mtter. 
This may require me to investigate the basis 
and the circumstances which were involved in that ineident. 
I respectfully submit that it opens the door to many other 
problems. : 
EXAMINER FREDRICKS: Don't the rules prowide that 
other violations are proper mtter in an enforcement case? 


MR. BERKOWITZ: If it's alleged in the complaint. 


EKAMINER FREDRICKS: Well, I don't understand, 


MR. BYRNE: Well, this I think is proper cross- 
examination because I think he testified that Capitol had 
a compliance attitude, particularly with respect to the 


statement of supporting information, and in general had a 
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compiiance attitude. 


EXAMINER FREDRICKS: I completely agree that as 
to cross-examination. I thought I read in the rule a 
specific provision that prior violations may be shown. 
MR. BERKOWITZ: Perhaps under certain circumstances. 
EXAMINER FREDRICKS: In an enforcement proceeding. 
MR. BERKOWITZ: But it seems to me inthe allegation 
of this complaint we are dealing with a different subject 
matter entirely and it is irrelevant to bring in a possible 
violation having to do with, perhaps, a pilot's qualification 
or something like that. 
It seems to me that if it were something which 
would be directly related to the issues involved in the 
compjaint it may be another mtter, but it is not. 
MR. BYRNE: May I read from Section 302.216 of 
the Federal regulations.. That's Title 14, Chapter 2, 
Code of Federal Regulations. 
It states that “Evidence of previous violations 
by any person of any provision of the Act or any requirement 
thereunder found by the Board or by a court in any other 
proceeding or criminal or civil action, my, if relevant 


and material, be admitted in any enforcement roceeding imlving « 


such person." 


MR. BERKOWITZ: That's it, relevant and material. 


EXAMINER FREDRICKS : Don't you think it's relevant as 
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to the compliance that Mr. Roach testified: to? : 

MR. BERKOWITZ: I respectfully disagree with your 
tuling. I am not in accord with that ruling. 7 

EXAMINER FREDRICKS: I can't sustain the objection. 

Q I will repeat the question. Are you aware that 
Capitol Airlines paid a civil penalty to the CAB for 
failure tokeep the statements of supporting information and 
the certified passenger manifests? | 
A I am aware of an instance and obviously the one 

you are speaking of, where we were requested by the Board 
to explain several missing documents, and that developed 
in the course of an audit in the middle of the sumer 
season, documents which did not necessarily have to be in 
Nashville at the time but were in Nashville while the 
investigators were there. | 

It was such a nebulous thing that we decided 
that it wasn't worth the legal expense to fool aeoure with 
it, so we made an offer of $2,000 to the Board if they 
would just forget about it, and the Board accepted ‘the 
offer. | 


ca) This was an offer in compromise? 


This was an offer in compromise. 


But the fact is you paid $2500, is that _ 


I think it was $2,000. 
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Well, we'll say $2,000 or $2500. 


I know 1t was $2,000. 

I am not absolutely certain. 

I an. 

EXAMINER FREDRICKS: I dorft think the amount is 
material. 

MR. BYRNE: That's what I say. 


MR. BERKOWITZ: Well, I think it is important. 


The witness testified that there was no admissinn of the 


violation. 
EXAMINER FREDRICKS: I heard him so testify. 


MR. BYRNE: I have no further questions at this 


MR. BERKOWITZ: TI have no further questions. 

EXAMINER FREDRICKS: No. Mr. Roach is excused. 

MR. BYRNE: The eaonese which I had expected 
to call has not arrived yet. It is four o'clock. I wonder 
if wemight have a recess. 

MR. BERKOWITZ: Well, I thought perhaps in the 
interim in view of some conflict concerning what took 
place in this meeting, that I might take the stand 
briefly, which I had: hoped to avoid. 

So, with the Examiner's permission, I will teke 
the stand at this time as part of Capitol's case. 


WERAMINER FREDRICKS: There have been various accounts 
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of what was said there and I se@ no reason why you 
simldn't testify. 
MR. BERKOWITZ: I had hoped that Mr. Seamon 
would be here in such a contingency if I were required to 
take the stand, but he isn't, unfortunately, so I will do 


the best I can. 


EXAMINER FREDRICKS: I see no reason why. you 


can't testify as best you can by narrative. 
Whereupon, 

GEORGE BERKOWITZ, 
called as a witness, having been first duly eworn, was 
examined and testified as follows: | 

DIRECT STATEMENT BY THE WITNESS GEORGE BERKOWITZ: 

THE WITNESS: George Berkowitz. I reside at 
240 Central Park South. : 

I maintain an office for the practice of law at 
233 Broadway, the Woolworth Building, in New York City. 

I was duly admitted to the Bar‘ in the State of 
New York in °930, 2nd I have been in active practice 
ever since. : 

I have been admitted to the courts of the State of 
New York, United States District Court, Southern District 
of New York, Eastern District, Court of Appeals, Second 
Circuit, and United States Supreme Court, and I have 
practiced in all those courts. | 
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For about, approximately, I would say 20 years, 


the past 20 years, I have practiced before the Civil 


Aeronautics Board, appeared in various cases on behalf 
of tarious carriers. 

I have also appeared as attorney of record in 
enforcement proceedings and during the past several years 
I have represented Capitol Airways, Ine., respondent, in 
this New York area. 

Some time in the latter part of June, 1965-- I. 
think it was on the date of the meeting-- and I thought © 
the meeting was — 28 but appearently-- I have been 
corrected-- the meeting was on June 29, 1965, at the 
Shelton Hotel. 

I had received a telephone call from Mr. Mitchell, 
the New York sales office representative informing me of 
an existirg problem in connection with a flight which had 
‘been scheduled to depart on July 1, 1965, and he requeted 
that I meet with him so that he can discuss the situation with 
me. 

I did arrange to, and met with Mr. Mitchell in 
‘the early evening of June 29, '65-- I will select that 
date as being the proper date-- and for the first time 
learned from him of this existing charter agreement and 
the inability on his part on behalf of Capitol Airways, Inc., 
to collect a balance of the charter price. | 
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He showed me a newspaper clipping indicating 
that Michael Friedman had been arrested. I believe it was 
in connection with some alleged charge of forging a 
certified check, and I learned fram my discussion with 
Mr. Mitchell that he'd been unable to either collect the 
balance of the charter or to obtain the supporting information, : 
the documents required, and it was only either that day or 
the day before-- I don't recall exactly, but it was shortly 
before our meeting that he'd been able to obtain a copy 
of the manifest and in that way he had sent telegrams to 
the individuals named on this manifest, requesting that 
they attend a meeting at the Shelton Hotel, which would 
be the evening, the same evening when Mr. Mitchell and I 
met. 

Mr. Mitchell informed me that he had called 
Nashville, Nashville meaning the home office of Capitol, 
and Nashville instructed him to consult with me and to be 
guided by = advice in the mtter. 

Mr. Mitchell informed me that there were mny 
other inquiries and requests for charters and that there 
would be no difficulty in replacing this business, but he 
was fearful of any scandal which might result if these 
secrets were not transported; he didn't know what to do. 


We discussed the matter for some time and I 


reviewed with him my view of the applicable law and 
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requirement of the carrier to collect the full charter 


price before operating a flight. 


He asked to fill in for him. He said he had 


been under a terrible strain and he wanted to wash up, 
prepare for this meeting and he knew there would be a lot 
of clamor and he asked me to represent the company at this 
meeting until he ¢ould attend. 

I did then proceed to the meeting room and found 
that-- this was the evening, after our meeting-- and found 
that there were people jammed into a room approximtely : 
this size, with a large overflow in the corridors near 
the ‘elevators, wherever one would turn on the second floor, 
even down the stairs. 

With difficulty I mnaged toenter this room and ~ 
I managed to make my presence known; to some of the people 
who then assisted me, so that I —- able to get up on a 
chair and address, as best I could, the crowd of people 

And as one of the witnesses stated, it was an 
extremely hot night. I think it was the hottest night of 
the year. There was no air conditioning in operation, in 
close quarters with excited people and the jammed crowds 
made this an almost intolerable situation. 

“In any event, as best I could, I mnaged to get 
the attention of the peple ‘who were crowded in this room. 


I identified myself. I informed them that I was appearing on 
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behalf of Capitol Airways and that I was the local counsel, 

and that there was a very serious problem involved, namely 

the failure on the part of the chartering organization or 

the agency to make payment in full to Capitol Airways of 

the charter price of $52,331. 


I referred to Section 403 of the Act, the 


requirement of Capitol to collect its full charter price 
in order to conduct this flight. : 

I informed the people as Capitol's representative 
that Capitol and I were more concerned -with compliance with 
the law than with the collection of the balance of charter 
price, but I was fearful that the failure to collect the 
balance of the charter price, approimately 16 odd thousand 
dollars, might lead to some Board action, which might 
result in a proceeding against Capitol ona tariff 
violation. : 

I informed the people that we wanted to be 
helpful and we were concerned with Capitol's public 
image and we were in a quandary, that of course the easy 
thing to do would be to cancel the flight and for Capitol 
to refund the funds. : 

And during the course of this discussion there 
were many remarks mde and attempts by many people to 
interrupt and who did interrupt. It was very difficult to 


maintain any semblanace of order, and there were many people 
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shouting, various individuals attempted to gain the 


attention of the crowd and people crying, lamenting thet 
they had made their vacation plans and that Capitol should 
not cancel the flight. 

There were mafy, many such pleas. 

And frankly, this was a difficult situation where 
4¢ was necessary to mke a spot decision. 

On the one hand I realized that the cancellation 
of the flight would cause a lot of difficulties, not only 
by virtue of a scandal but furthermore this would possibly 
sresult in bad notoriety. 

On ene other hand, I frankly was fearful that, 
if Capitol aia proceed and operate the flight, it then 
might find itself charged with a tariff violation. 

And I so expressed it to the people. As a mtter 
of fact I told them from what I had heard thet this Nelson 
Group Travel Service had made an assignment for the benefit 
of creditors. 

I tried to explain what that meant and many of 
the people there kept pressing, Let us pay the balance. 
We have made arrangements. We want to go, and in answer 
to these various entreaties and pleas I stated %o then, 

"If that would be done that they would then be relegated 
to their remedies against Nelson Group Trevel and Friedmn 


and I was afraid that this might be more academic than real in 
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that in the ordinary assignment proceedings generally 
very little, if anything, was collected by creditors, 
so that this may be a futile effort, tut that they would 
then have the right to so proceed if they would assume 
the responsibility of proceeding against Friedman and/or 
Nelson by paying the remainder of the balance. 

Many said, "Ne don'tq@re whether ve collect or not,” 
and in any event the meeting became very unruly and, frankly, 
it became specifically difficult for me to continue. 

As one witness stated here today, he felt sorry 
for me. I was afraid that the meeting was @tting out of hand 

I thought possibly we could get some police 
protection. I asked the people about whether we could find 
some police because of the unruliness of the crowd . 

I managed finally to get out of this oon into 
the hall where many people pursued me pleading that they 
be permitted to pay the balance and Capitol proceed with 
the flight. oe 

I did see Mesrrs. Stephen Mindell and nis associate, 
Mr. Rothberg, and I spoke a few words with them. | 

They voiced no objection to the payment of the 
balance by the partkxipating mmebers of the charter flignt, 
and I assumed they had no such objection. : 


Incidentally, there was a tremendous crowd there. I 


wouldn't dare to estimate the numbers, but it seems that many 
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individuals who had not received telegrams had learned 


in some fashion of this meeting. 

They all crowded in. Many requests were mde 
for them to leave this meeting so that we could conduct a 
proper meeting, but these requests were ignored. 

Now so far as I am concerned, I still believe 
that by permitting charter members to pay the balance of 
the tariff, that Capitol thus performed properly. 

MR. STRAUS: I hate to interrupt right now, 
Mr. Examiner, but I think this is more in the form of a 
statement of position. 

THE WITNESS: Let me suffice by stating, if I 
may refer to Part 295.15, subdivision e, as amended, 
April 11, 1965, and it is a brief subdivision: 

“fhe carrier shall rejuire full vayment of the 
total charter price or the posting of a satisfactory 
bond for full payment prior to the commencement of the 
air transportation. ° 

Now I took that to mean that, if:Capitol could 
not collect the balance of the charter price, because 
I knew then by the assignment for the benefit of creditors 
of which I nad been informed in the Nelson Group Travel 


and the arrest of Friedmn, that there was no possibility 


of the agent posting a satisfactory bond. 


It was also my belief that prior to this amendment . 
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Capitol might have given credit to a travel agent an 
the hope of collecting the balance of its tariff at 
some subsequent date, but as I informed the people at this 
meeting, in view of Capitol's knowledge at that time that 
Nelson Group Travel and Friedman were financially 
irresponsible, that Capitol thus was charged with notice 
then that it ould not and would not collect the balance,and 
therefore this would mean operating 2 charter at less 
than its tariff rate. : 


That's my statement. 


MR. STRAUS: I have a very few suestions.: 


CROSS -EXA MINATION 
By Mr. Straus: : 
Q You did say, Mr. Berkowitz, that you had to make 
a spot decision? 
A Yes, sir. 
qQ And you were under great pressure? 
Yes, sir. 


I am sure you will admit that you can make a 


Oh, yes. 
Possibly you could have mde a mistake, could 
you not, in this instance? : 
A Well, in giving it thought in the aftermth, 


may I say this: If I were again faced with the same situation-- 
i 1 
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Well, I would really have a yes or no answer. 


What is the question? 

Could you not have made a mistake in this instance? 

Oh, yes, the sane as the Board has been reversed, 
I expect that I, too-- I am not mnfallible. 

EEAMINER FREDRICKS: I think it is axiomtic, 
Mr. Straus,that any lawyer can make a mistake, whether in a 
spot decision or after prdonged consideration, and we won't 
confine it to lawyers, either. 

c Could you tell when you were in the hall or 
wherever you happened to be at. the time which people were 
pleading with you or anyone else to continue the charter 
trip’ and offering money, did they identify themselves? . 

A It was obvious to me that they had vaid the 
balance. In other words, they had paid, they claimed, 


the full charter price to the Teachers' Study Group, and 


since I was discussing only the July lst flight, these 
people were interested in having Capitol carry out this 
flight by proffering this deficit pro-rata. 

Q Oh, in other words, each person that talked to 
you, well, as far as you remember, the people said that 
they paid the full price? 

A Yes. 

© Now every person in this group, from what we 
understand, from the testimony, paid the full price. Can you 


= 391 = 

{tr. 390] : 
absolutely and positively say that every person that 
approached you and Mr. Mitchell and anyone else at the 
meeting offering payment.» was a person only-- and I am 
not asking for what you thought they simld do, but were these 
people only from the July 1 manifest? 7 

Did they identify themselves as being from the 

July 1, manifest? | 


A Mr. Straus, it was a, very hectic evening. | 


Q Wal, your answer is "no"? 

A My answer is it would be a virtual impossibility. 

(a) Well, your answer is no, you do not know whether 
they were from the July 1 flight? 

A My answer is I would assume as much from the 
circumstances. | 

Q And when you say you saw Mr. Rothberg and Mr. 
Mindell in the hall or in the room, did you ask them for 
legal advice as to whether anything wrong was going on 
there? | 

A No, I did not. 

Q Did you ask them whether they were there for the 
purpose of offering keal advice? ! 

A No, I did not. ! 

_MR. STRAUS: Could we have a five-minute necase 

at this time, Mr.Examiner? i 


EXAMINER FREDRICKS: Yes, five-minute recess. 
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EXAMINER FREDRICKS: Baclayon the record. 

MR. BYRNE: Mr. Examiner, at this time I would 
to re-offer into evidence BOE Exhibits 1 through 9€ and 
BOE Exhibits 98 through 111. 

EXAMINER FREDRICKS: Yes. 

WR. BERKOWITZ: And, Mr. Examiner, before you 
tule, may I at this time please have it indicated on the 
record that I renew such objections as I did previously to 
any partiular exhibit, since counsel is now offering them 
in bulk in this frm. 

EXAMINER FREDRICKS : Yes. 

MR. BERKOWITZ: So I don't waive any objection 
which I raised previously. 


EXAMINER FREDRICKS: Yes. Very well. 


The record will show that you raised those 


objections and that I overruled them to the extent already 
shown in the record, and do receive those exhibits in 
evidence. 

(BOE Exhibits 28 through 54 were received in 

evidence.) 

MR. BYRNE: Mr.Baminer, I also request permission 
to remove the originals from the record and have copies of 
the originals placed instead. 


EXAMINER FREDRICKS: Yes, you have that permission. 
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Permission to withdraw the original exhibits extends to 
Capitol also. | 

MR. BERKOWITZ: May I also rejuest, please, that 
I be furnished with whatever copies have not been furnished 
as yet? 

YR. BYRNE: Yes. : 

EXAMINER FREDRICKS: Yes, that is understood 
and will be reflected in the record. | 

MR. BERKOWITZ: Unfortunately I mst say, with 
the use of different portions of different exhibits at 
different times, I don't know whether I have them al. 
I have them out of order, and I would appreciate it if 


you would furnish a copy. 


MR. BYRNE: Yes. ‘ell, we can talk about 


that later. 
EXAMINER FREDRICKS: Now is there anything further 
before we discuss briefs? : 
MR. BERKOWITZ: I take 1t the Bureau rests. 
BYRNE: Yes, the Bureau rests. | 
BERKOWITZ: Well, I still would Like to put 
on the record my motions. 
EXAMINER FREDRICKS: Very well, Mr. Berkowitz. 
WR. BERKOWITZ: I respectfully move at this 
time to dismiss the complaint for a number of grounds, 
namely, one, I refer the Examiner to Section 385.10 of Part 
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385, particularly subdivision b, and the latter part of 


that which provides that the Hearing Examiner has the 
authority in enforcement proceedings to dismiss the 
complaint where the finding is made by the Examiner that 
the proceeding has become moot and that no further basis 
for continuation existe. 

I resvectfully svbmit that in this eitvetion 
the complaint requests that an order be entered, one, that 
Capitol cease and desist from violating Sections 24.90 and 
other sections, nine. 

Subdivision 2, that Capitol be ordered to cease 
and desist from violating Section 403 (b) of the Act. 

Fourth, the general ommibus and other vleas for 
grants for relief. | 

It appears frum the record that such grants for 
relief from the injunction would serve no useful purpose 
as the ticket agent in this instance, Nelson Group Travel 
Corporation, is defunct. 

Not only has an assignment for the benefit of 
creditors been made,but the corporation is out of business, 
the principal stockholder, Friedman, testified he had been 


found guilty of grand larceny and is incarcerated. 


It further arpears that an injunction has been 


obtained by the office of the Attorney General of New York 


gaich restraing various parties, namely Nelson Group Travel, 
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Michael Friedman, Sari Friedman and so forth, from 
engeging in this type of activity, namely, the chartering 
of aircraft, formtion of groups and so forth. 

Accordingly, we now have a situation where 
Capitol, even if it desired to, could not conduct. any 
further business with these people and certainly by no 
stretch of the imagination would we ever exvect that 
Capitol would conduct business with these people. 

Me. Roach testified that -in all the experience 
of Capitol, the great number of charters operating, 
performance of their business operations pursuant to 
the authority granted, this was the first time that such 
a situation arose and never since then has such a 
situation arisen. 

These are unusual circumstances. I respectfully 
submit therefore, that the issuance of the recommenda tions 
» Which is what is requested here, so that the Examiner 
recommends that such a cease and desist order be issued, 


would be a useless exercise. 


What would they cease and desist on? They could 


not dcuibusiness with these parties and certainly would 


not. 
Furthermore, it appears that there has been a 

failure of proof, namely, the Bureau of Enforcement 

contends that moneys were paid by New York State Teachers’ 
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Study Group to Nelson Travel Service, and the Bureau of 


Enforcement has offered in evidence a series of checks | 

of various amounts over a period of time which, by the 
exhibits themselves, indicate these checks were given for 
many different Doaponeae not only on account of this July 
1, 1965, charter flight, but for miling, for postage, for 
brochures, for other chauter flights, for many, many 


things. 


And in that connection might I suggest thet in 


all this time ‘since this cage has been instituted, avparently 
the Bureau of =nforcement has made a very careful examination 
and investigation, spent a considerable amount of time and 
interviewed witnesses, went to the interview Mr. Friedman 
in jail, the penitentiary and had these checks which they 
obtained which were in evidence apparently from the 
District Attorney's office, had interviewed Mrs. Friedman 
apparently, that they have failed tosubmit to the Examiner 
’ any computation or analysis ® indicate or establish tt the<e 
had been paid by the New York State Teachers' Study Groun 
the sum of $52,000, the amount referred to in BOE Exhibit 1, 
the cherter price. 52,331 is the correct figure. 

And ~ I submit that the implication is that the 
Bureau of Enforcement has been unable to put together and 
to correlate and to submit such a computation and, therefore, 


in order to brush over this lack, this deficiancy, have 
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submitted this batch of checks. 
We have attempted here, with the Buetecenne of 
Me. Roach in examining these various exhibits in the 
limited time we had yeterday and today, to attempt to allocate 
which checks could possibly be applied to this charter. 


We have arrived at an amount of $20,933 consisting 


of four checks, 933; 5,000, 5,000, 10,000, and I therefore 
submit thet it was essential and material on the part of 
the Bureau of Enforcement to establish as a mterial part 
of its case that there was in fact payment of the charter 
price by the New York State Teachers’ Study Group to 
Nelson Group Travel. 

In that connection may I refresh the Examiner's 
recollection in comection with that subject. Mrs. Friedman 
acknowledged that in giving these various checks to Mr. 
Friedman or his corporation, that she relied upon him 
to attend to these various matters and to act for her, and 
that she had confidence that he would take care of various 
things for the New York State Teachers' Study Group, and 
he in turn admitted that he misled and. deceived his wife. 

In view-of that close relationship, obviously of 
New York State Teachers' Study Group with Neison or Frieddn 
as its agents, notwithstanding the capacity of Friedman 
in limited form as agent in the sense that he was required 


to submit certain supporting information by the Board in his 
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relationship to Capitol. 


In that I recollect that the testimony was that 
this group had been formed prior to the execution of 
the agency agreement, BOE 2, which was some time in the 
latter part of December. 

So, therefore, Friedman did not as agent or 
Nelson did not as agent solicit or form these groups 
wich had already been formed, that this wes a printed form 
of contract apparently used by Capitol; apparently the 
phraseology did not accurately represent the true 
relationship and fact of the situation, and I, therefore, 
submit that for those two reasons there should be dismissal. 

And further, there has been no contradiction of 
proof in the record that, proceeding as it did, relied upon 


the advice of its counsel, whichws to the effect that, if 


the balance of the charter was not collected, it would 


be committing a tariff violation. 

I refer you, respectfully, to the affirmtie 
defenses in the answer heretofore filed and I also respect- 
fully point out that there is no negative proof to the 
contrary. 

Respondent has submitted clear, non-contradicted 
proof in support of each of the affirmative defenses. I 
need not elaborate, of course. 


The answer is on file. It is before you. 
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Por those reasons I respectfully request that 


the compaint be dismissed. 
. BYRNE: May I please answer that motion, Mr. 

Examiner? i 

EXAMINER FREDRICKS: Yes, surely. i 

MR. BYRNE: Well, first of all, it is our 
position that the proceeding is not moot, because the 
purpose of a cease and desist order is to preent further 
violations of the Federal Aviation Act. : 

Secondly, we are not only asking for a cease and 
desist order in the complaint, but we are also asking for 
what other relief might be necessary, which could 4nelude 
affirmative relief. 

MR. BERKOWITZ: I am sorry. 

What relief? 

MR. BYRNE: It could include some type of 
affirmative relief that could be obtained from the Board. 

Secondly, as t the failure of proof, I think what 
Mr. Berkowitz has presented & 4s his pneneneatetton of the 
evidence and I think the facts have to be carefully analyzed, 
and this should be done in breifs and the questions of 
law applied to the facts, and this can't be done in a 
matter of minutes on a motion. 

I think these facts and the law, applicable law, 


has to be carefully analyzed and applied and a decision 
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MR. BERKOWITZ: Mr. Examiner, one final word, 
if I my. It is not one word, but just a final statement. 

I can't also help but believe that the proceeding 
itself was improvidently commenced, for this reason: It 
seems to me that where you have this type of situation where 


you have an unusual situation, all of Capitol's experience . 


as testified to by Mr. Roach, this has never happened before, 


never happened since; we dort expect that it will ever happen 
again. 

It seems to me that an enforcement proceeding 
would properly lie, perhaps, in a situation where a carrier 
has shown @ tendency in the past to violate regulations, 
Federal Aviation Regulations ,and by its record has shown 
bad faith in attempts to perhaps avoid compliance, and 
because of such a record, such a drastic proceeding may be 
veguired for protection of the public, and also in order to 
vestrain and prevent the carrier from future violations. 

But in this instance where you have-- nobody can 
gainsay this-- a very unusual, special, extraordinary 
situation, where unquestionably, and the proof so indicates ? 
Capitol acted on advice of counsel upon whom it relied. 

It seems to me that an enforcement proceeding of 
the Board should not properly lie inthese circumstances. 
There is no proof of a disposition on the part of Capitol to 
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avoid compliance with regulations or the law. 


I rather am surprised-- I mentioned this several 
times in the past, that the Board or the enforcement office 
did- bring this proceeding in view of these circumstances of 
which they were aware. : 

EXAMINER FREDRICKS: Mr. Berkowitz, getting to 
your reference to Section 385.10 (b), you will note that 
Section 385.10 carries the heading of "delegation to the 
chief examiner, Bureau of Hearing Examiners.” : 

Now I never have been and am not now and do not 
expect to be- the chief examiner. 

You will notice ‘he following section, 385.11, 
delegete to hearing examiners the poer to grant or deny 
intervention in formal proceedings, which is a very limited 

grant indeed. 

There is also a delegation of the Doman to make 
initial decision in certain types of cases, including’ this. 

As to the failure of proof ground, I think that 
your argument really goes to the basic issue of the case, 
which rest on the evidene that we have been taking, and that 
the proper procedure is to determine those tasues by 
initial deciiion,with the further rights that the rules 
afford the parties. 7 


So I will deny the motion to dismiss. 


MR. BERKOWITZ: My exception of course is noted. 
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EXAMINER FREDRICKS: Yes. Yes. That's automatic. 

Now the matter of briefs has been discussed off 
the record, and I will set June 20. 1966, as the date of 
service of briefs to the Examiner, and I will impose a 
50-page limit on the briefs, which will be interpreted in 
line with the provision in the rules which govern the 
length of briefs to the Board. 

In other words, if there are appendices, those 
pages will be included in the counted 50 pages. I don't 


imagine this is the type of case where we would run into 


appendices. 


MR. BERKOWITZ: No. 

MR. BYRNE: I would like to make a motion, Mr. 
Baminer, to correct what I believe is an unintentional error 
in the complaint, paragraph 9. 

It reads, “Although the chartering organization 
had by May 1, 1965, transmitted to Capitol or its agent 
an amount covering the full cost of the charter, I believe 
what that is supposed to read is, "had by July 1, 1965," 
a date of the operation of the charter, and that is what 
we so allege. 

MR. BERKOWITZ: Might I ask Mr. Byrne whether or 
not if he checks the number of exhibits, the exhibits 
submitted, a number of the exhibits submitted are dated 


after May 1st? 
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MR. BYRNE: I don't understand the question. 

MR. BERKOWITZ: Well, in fact the answer, I think, 
to that quetion would indicate whether or not this was in 
error. : 

If the checks which you offered in evidence are 
dated prior to May lst, then obviously this was not an error. 

MR. BYRNE: Oh, this was an unintentional error, 
because I drafted the complaint and I know that I did not 
mean to state May 1, 1965. There would be no point to 
alleging that. : 

MR. BERKOWITZ: But may I ask, what is the date 
of the last check? : 


EXAMINER FREDRICKS: You are referring to the 


checks fram teachers to Nelson or the carrier? 

MR. BERKOWITZ: Yes. 

MR. BYRNE: Also it was stipulated that capitol 
received a payment of $25,000 from the New York State 
Teachers’ Study Group #hich I believe was dated in June. 

MR. BERKOWITZ: That's correct. | 

MR. BYRNE: And besides,I believe this May 1, 1965, 
is immterial. : 

MR. BERKOWITZ: Might I say, to avoid any 
misunderstanding, I believe that $25,000 check, I believe 
it was indicated in some fashion that it was intended by 


the New York State Teachers' Study Group for this to apply to 
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several charters. 

Is that so? Is my recollection correct? 

EXAMINER FREDRICKS: I knked at that check stub 
which had been marked BOE 97 for identification. 

MR. BYRNE: That's correct. 

EXAMINER FREBRICKS: And I think it did indicate 
three separate charters. 

- MR. BYRNE : We stipulated thatthat payment was 
applied by Capitol. 
| MR. BERKOWITZ: Merely as to this one charter. 

MR. BYRNE: Towards the July 1, 1965 flight. 

MR. BERKOWITZ: Yes. That's correct. 

MR. BYRNE: So, as I said before, I renew my 
motion to correct that statemat, May 1, 1965.It should be 
July 1, 1965. 

EXAMINER FREDRICKS: You would correct paragraph 
9 of the complaint by substituting July 1 for May 1: 

MR. BYRNE: That's correct, Mr. Examiner. 

EXAMINER FREDRICKS: 1965? 

MR. BERKOWITZ: I take no position on that.I leave 
it to the Examiner. 

EXAMINER FREDRICKS: I will grant that motion. 

MR. BERKOWITZ: Now, Mr. Examiner, before the record 


is closed, as you indicated, there was an off-the-record 


discussion on the question of time for submission of briefs. 
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I would like the record to note that I also 
' did request an opportunity to reply. 

At first my recuest was that counsel for the 
Bureau be given as much time as he requests for briefs 
and I be gten the time thereafter to reply, as I @not know 
and can't possibly know what is intended to be covered or 
what evidence will be referred to. 

Instead you ruled simultaneous briefs by June 
20. In that regard you stated that when the briefs are 
received, if I wanted to, I could mke application at that 
time. 

EXAMINER FREDRICKS: Yes, I believe that accurately 
summarizes that portion of our off-the-record atecusston and 
I added, and I repeat now, that I would consider such an 
application if you make it, and I don't mke any intimation 
how I would act on it, because my action would depend on 
whether you advance reasons that persuaded me that a reply 
opportunity is justified. 

MR. BERKOWITZ: May I indicate, I would only 
request reply if I find new matters not covered in our 


brief. 


EXAMINER FREDRICKS: Yes. Now the record is 


closed and the hearing is concluded. 
(Whereupon, at 5:15 p.m., the hearing was 


concluded .) 
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CAPITOL AIRWAYS, INC. EXHIBIT CAP-1 


535 Fifth Avenue YUkon 6-1320 
New York, N. Y. 10017 
November 9, 1964 
Mr. Michael S. Friedman 
Nelson Travel Service 
81 Centre Avenue 
New Rochelle, New York 
Re: New York State Teachers Study Group 
New York/Rome, Italy via Paris 
July 1, 1965 Paris/New York 
September 3, 1965 
Docket 16370 
Dear Mike: 

Enclosed please find Capitol Airways aircraft charter contract and 
agency agreement for'the above mentioned proposed charter flight. 

Also enclosed please find CAB forms, certification and advance 
passenger manifest which are to be completed in triplicate and returned 
to us. A copy of Part 295 is also enclosed. 

Hope you find everything in order. 

Very truly yours, 
CAPITOL AIRWAYS, INC. 


Walt Schofield 
Sales Representative 
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STATEMENT OF SUPPORTING INFORMATION* EXHIBIT CAP-2 
Page 1 of 2 
To be completed by air carrier for each single entity, mixed, or 
pro rata charter. (Where more than one round-trip flight is to be 
performed under the charter contract, clearly indicate applica- 
bility of answers.) 


1. Name of transporting carrier: _ CAPITOL ATRWAYS, INC. 


2. Commencement date(s) of proposed flight(s): 


(a) 
(b) 


Going 1 July.1965 


Returning 3 September 1965 


3. Points to be included in proposed flight(s): 


(a) 
(b) 
(c) 


(e) 


(a) 
(0) 
(c) 
(a) 
(b) 


(c) 


From New York to Paris 
Returning from Paris to New York 
Other stops required by. charterer: _ None 


Technical stops required by carrier: _ None 


al 


Planned routing: New York-Paris | 


Paris-New York 


eS eee 


Type of aircraft to be used: DC-8F 


Seating capacity: 183 


a 


Number of persons to be transported: 183 


Total charter price: 


TEL EERE en 


Does the charter price conform to tariff on file with the Board? 


ene 


If pro rata or mixed charter, explain construction of charter price 
in relation to tariff on file with the Board (In case of mileage 
tariff, show mileage for each segment involved and indicate whether 
segment is live or ferry). 


a UE EE ESS a 


* This mist be retained by the air carrier for two years pursuant to the 
requirements of Part.2h9, but open to Board inspection, and to be filed 
with the Board on demand. 
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{tr. 407] EXHIBIT CAP-2 
Page 2 of 2 


Has the carrier paid, or does it contemplate the payment of any 
commissions, direct or indirect, in connection with the proposed 
flight? Yes[x] No[ ] 


If "yes," give names and addresses of such recipients and indicate 
the amount paid or payable to each recipient. If any commission 
to a travel agent exceeds 5 percent of the total charter price, 
attach a statement justifying the higher amount under this 
regulation. 


Nelson Travel Service 


81 Centre Avenue New Rochelle, New York 


Will the carrier or any affiliate provide any services or perform 
any functions in addition to the actual air transportation? 
Yes [ ] No [x] 


If "yes," describe services or functions: 


New York State Teachers Study Group 


8. Name and address of charterer: 2260 Bronx Park East Bronx, New York 
LO4LOT 


9. If charter is single entity, indicate purpose of flight: 


10. On what date was the charter contract executed? Issued-January 22, 1965 


11. If the charter is pro rata, has a copy of Part 295 of the Civil 
Aeronautics Board's Economic Regulations been mailed to or delivered to 
the prospective charterer? Yes [x] No [ ] 
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CAPITOL ATRWAYS, INC. 


Telephone ALpine 6-5115 
GENERAL OFFICES--NASHVILLE, TENN. 


ATRCRAFL CHARTER CONTRACT NUMBER 
Between 
CAPTTOL ATRWAYS, INC. 
(hereinafter, and in the Conditions hereafter referred +o, 
described as "the Carrier") 
and 
Name NEW YORK STATE TEACHERS STUDY GROUP 


| 
Address 2260 Bronx Park East Bronx, New York 10467 | 
(hereinafter, and the said Conditions, 


described as "the Charterer") 


The Carrier will charter to the Charterer and the Charterer will take on 


charter the aircraft described in the Schedule below (hereinafter, ‘and 
in the said Conditions, described as "the aircraft") for the flight, 
journey, service or period and upon the terms specified in the Schedule 
subject to the Conditions set out on the back hereof, which the Charterer 
hereby agrees and accepts. i 
/s/ Daniel A. Mitchell Jr. 


Charterer, By: [s/ Sari Friedman Carrier, By: I. H. Mansfield 


Title: Pres - Director Title: Director of Sales 


(Authorized Official of (Capitol Airways Official Only) 
Chartering Organization) 
Dates ni ine aDe-bes ie Eine Rovenbex it Atoms 
SCHEDULE 
Aircraft type DC-8F for not more than 183 passengers (including Infants, 
if any) and Ly pounds of baggage each, and/or, -O- pounds of cargo. 
Aircraft Routing, Flight Schedule and Charges 
From Date Time To Date: Dime 


1. New York July 1, 1965 Rome, Italy vie Paris, France 
2. Paris Sept. 3, 1965 New York : 


Charter Price or Rate $ 527331-00 


Other Charges 


Gotal. Charges se) sisiin :slteuiay SEois- ie RS SPROEGIAINOO 
Total Charges Payable as follows: 10% signing contract 5 9233-10 


Ths fa on within 60 days v Wiis 5 5233-10 

2. additional on March 1, 1905 : 20,932. 

3. Balance of Charges on May 1, 1965 20,932.40 
Total Charges... «: $152,331.00 


Make All Checks Payable to Capitol Airways, .Inc. 
Form S-10 1963 
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CONDITIONS 

1. Deviation from any.of the terms set out in the Schedule through 
the action or at the request of the Charterer may involve alteration in the 
charter price. 

2. All expenses of operating the aircraft, operating costs, mainte- 
nance and repair expenses, airport dues and hangarage charges, are included 
in the charter price. 

3. This contract is subject to all applicable tariffs and tariff 
rules of the Carrier on file with the U. S. Civil Aeronautics Board and-is 
subject to such governmental approvals as may be required under applicable 
law to permit the Carrier to furnish the transportation contracted for 
herein. 

4. The Captain of the aircraft shall have complete discretion con- 
cerning the load carried and its distribution, as to whether or not a flight 
should be undertaken, and as to where landings should be made, and the 
Charter shall accept all such decisions of the Captain. 

5. For all carriage to which the Federal Aviation Act of 1958 as 
amended, is applicable, the Carrier and the Charterer will use his best en- 
deavours to ensure that all the provisions of the said Act and all the obli- 
gations of the Carrier thereunder are duly: observed. 

6. The Carrier exerts every effort to avoid delay and to adhere to 
the established schedule, however, the Carrier shall not be responsible for 
delay or prevention of the completion of this charter arising from any of 
the following: riots, strikes, lockouts, civil commotions, interference by 


any government authority, acts of war, blockade, acts of God, sanctions 


(financial or otherwise), fire, flood, fog, frost, ice, storms (including 


= ae Bre hog 


unusually severe weather conditions), epidemics, quarantine, requisitions of 
the aircraft or cargo breakdown or accident to the aircraft (not ‘resulting 
from lack of due diligence) or any other cause whatsoever peyond the control 
of the Carrier. ‘The times of departures and arrivals shown in charter 
schedules indicate approximate times and form no part of the contract of 
carriage . : 

7. Operating personnel are authorized to take orders only from the 
Carrier, unless specific agreement has been made between the parties whereby 
certain defined instructions may be accepted by operating ee from the 
Charterer. | 

8. If any.delay in the commencement or completion. of the charter is 
caused by the Charterer or anyone acting on his behalf, demzrrege shall run 
against the Charterer for ‘such delay. | 

9. The Charterer is not entitled to assign this Agreement to any 
_other party without the consent of the Carrier or to subcontract any .part 
of the services contemplated hereunder. 

10. The Charterer will comply, and cause all passengers and owners of 
Cargo carried to observe and comply, with all Customs, Police, Public Health 
and other Regulations which are applicable in States in which landings are 
made. , 

11. The rules relating to liability established by the Convention for 
the Unification of Certain Rules relating to International carriage by. Air 
signed at Warsaw, Poland, on October 12, 1929, and all the provisions there- 
of and all other applicable lews, shall apply to the carriage hereof insofar 
as the same is governed thereby. Except.as otherwise provided in applicable 
laws the Carrier accepts no liability whatsoever for death, injury or delay 
of passengers or loss or damage to or delay of their baggage or for loss or 


damage or delay in the delivery of cargo. 
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12. This Agreement may be terminated and cancelled forthwith by. the 
Carrier by notice to the Charterer 
(a) if the Charterer commits any breach of this Agreement 
(b) if the Charterer goes bankrupt (or if a company goes into 
liquidation) or commits an act of bankruptcy or enters into 
an arrangement with his creditors. 

13. In the event of the inability of the Carrier to perform or. com- 
plete any Domestic U. S. flight, journey or service contemplated by this 
Agreement in accordance with the schedule, Carrier will provide adequate 
housing and meals for the delayed passengers. The Carrier reserves the right 
to provide substitute transportation of equal quality, in the event such in- 
ability to perform any flight, journey or service occurs. On all charter 
flights bound from a point outside the continent where the charter originated 
to the point where it terminates, unless the air carrier causes an aircraft 


finally to enplane each passenger and commence the take-off procedures at the 


airport of departure before the forty-eight hour following the time scheduled 


for the departure of such flight, it shall provide substitute transportation 
in accordance with the provisions of this subparagraph. 

(41) As soon as the air carrier discovers or should have dis- 
covered by the exercise of reasonable prudence and forethought, that the 
departure of any such charter flight will be delayed more than forty-eight 
hours, such air carrier shall arrange for and pay the costs of substitute air 
transportation for the charter group on another charter flight, operated by 
any other air carrier or foreign air carrier. 

(iii) When neither the charter transportation contracted for nor 
substitute transportation has been performed before the expiration of. forty- 
eight hours following the scheduled departure time of any such charter flight, 


the charterer, or his duly authorized agent, may arrange for substitute air 
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transportation of the members of the charter group, at. economy. or tourist 
class fares, on individually ticketed flights and the chartered air carrier 
shall pay. the costs of such air transportation to the: substitute air -carrier 
or foreign air carrier. : ; 

(iv) In determining the period of time during which the departure 
of a charter flight has been delayed within the purview of this subparagraph, 
periods of delay caused by the prohibition of flights from the airport of 
departure because of weather or other operational conditions shall be ex- 
cluded if, and while, the air carrier had an airworthy. aircraft which is 
capable of transporting the charter group in a condition of operational 
readiness posted at such airport... : 

(2) Incidental expenses. 

(1) On all charter flights bound from a point outside the 
continent where the charter originated to the point where it tenminetes, 
unless the air carrier causes an aircraft finally to enplane each passenger 
and commence the take-off procedures at the airport of departure before the 
sixth hour following the time scheduled for the departure of re flight, 
it shall pay incidental expenses in accordance with the eons of this 
subparagraph. Such payments shall be made at the airport of departure as 


soon as they become due to the charterer, or its duly authorized agent, 


for the account of each passenger, including infants and children traveling 


at reduced fares. 

(ii) Such payments shall be made at the rate of $16.00 for each 
full twenty-four hour period of delay following the scheduled departure 
time. However, the sum of $8.00 shall be paid for each aacoonose delayed 
during all, or any portion, of the initial period of six hours following 
the scheduled departure time. Thereafter, during the succeeding 18 hours 


of delay, an additional sum of $8.00 shall be paid for each passenger 
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delayed in installments of $4.00 for the first and second succeeding six-hour 
period of delay, or any fractional part thereof. If the delay continues 
beyond a period of 24 hours following the scheduled departure time, such 
payments shall be made in equal installments of $4.00 for each further six- 
hour period of delay, or any fractional part thereof. Provided, however, 
That the air carrier may, at its option, @ischarge this obligation by pro- 
viding free meals and lodging in lieu of making such payments. The obliga- 
tion of the air carrier to pay incidental expenses or provide free meals, 
and lodging shall cease when substitute air transportation is provided in 
accordance with the provisions of subparagraph (c) (1) of this policy state- 
ment. 


14. This Agreement is entered into by the Charterer both on his own 


behalf and as agent for all persons and the owners of all goods cartied in 


the aircraft. 

15. If the Carrier, or Assigns, is required to bring any action or 
suit to recover payments due under the tems of this Charter, or to enforce 
any of its rights or the obligations of the Charterer, the cost thereof, 
including reasonable attorney's fees, shall be borne by the Charterer. 

16. In the event of the Charterer cancelling this agreement the 
Charterer shell pay 10% of the charter price if cancellation is given more 
than 60 days after date of contract or within 60 days of date of departure, 
providing that Charterer is not cancelling to use the services of another 
carrier in which case 10% of charter price will be retained by carrier as 
damages which would be suffered due to inability. to sell equipment reserva- 
tions to another charterer. 

17. This Agreement shall be construed according to the law of the 


District of Columbia. 


- 15 - 
(tr. 410] 
CAPITOL ATRWAYS, INC. 
General Office _firea Code 615 
Municipal Airport | 255-0673 
Nashville, Tennessee Cables:| FLYCAPITOL 
CHARTER AGENCY AGREEMENT | 
This agreement made this 6 day of November 1964, between Capitol Airways, Inc. 


hereinafter referred to as "Carrier" end NELSON TRAVEL SERVICE | 
Name ! 


a ee ee 


81 Centre Avenue New Rochelle, New York 
Address 

hereinafter referred to as "Agent." 

WHEREAS, Carrier wishes to appoint Agent to solicit and develop aircraft 

charter traffic on its behalf; and | 

WHEREAS, Agent wishes to be appointed Agent to solicit and develop aircraft 

charter traffic for the following principal charter (s): 


NEW YORK STATE TEACHER STUDY GROUP 


OE ee eee eS SS 


Name of charterer 


ee 


Address of charterer 


Ny/Rome, Italy via Paris, France--July 1, 1965--Paris/New York September 


2260 Bronx Park East Bronx, New York 10467 


Charter Service origin, destination, and service dates 


3, 1965 | 


NOW THEREFORE, it is mutually agreed by and between the parties hereto as 

follows: | 

1. Carrier appoints and the Agent accepts appointment to seers and develop 
the charter traffic identified above and more fully taentiriea in the re- 
spective Aircraft Charter Contract(s) and Agent agrees to perform faith- 
fully all services subject to the terms of this agreement. | 

2. This agency agreement is limited in its entirety to the charter(s) 
identified above and will expire at the completion or cancediation of 


such service. 
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3. Carrier agrees to pay to Agent and Agent agrees to accept from Carrier 
as full payment for all services rendered by Agent to carrier a com- 
mission of 5p of the base tariff charges for transportation services 
the traffic described above and actually performed. 

Carrier agrees to pay the commission described above to Agent within ten 
days after payment in full is received by carrier for each contract. It 
is agreed between Carrier and Agent that such commission is payable only 
for that transportation service which is performed for the Charterer(s) 
and that for any charter cancelled in full or in part such proportionate 
commissions as may have been paid in advance to agent are refundable to 


the carrier on demand. 


Agent agrees to represent the carrier with the charterer as directed by 


the carrier or by the Civil Aeronautics Board in the completion and 
transmission to the carrier and/or the Civil Aeronautics Board of all 
documents required for the charter service by the carrier or by the Civil 
Aeronautics Board. Agent also agrees to furnish such documents to such 
interested persons 4s may be required by the laws of any foreign govern- 
ment. For Transatlantic Charters agent further agrees to abide by the 
provisions of the Transatlantic Charter Rules or Regulations of the Civil 
Aeronautics Board and/or any rules or regulations issued by. the said 
Civil Aeronautics Board relating to the operation of charter services by 
supplemental air carriers. 

Agent agrees to assure that Charterer makes all funds covered by this 
agreement payable to the Carrier and Agent agrees to assure that such 
funds are transmitted to the Carrier in accordance with the terms of the 
respective charter contracts, and Agent further agrees not to accept such 


funds in Agent's name. 
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7. This agreement constitutes a personal contract and may not be transferred 


or assigned by Agent without Carrier's prior written consent : 


8. Either party may terminate this agreement for cause upon failure of the 


other party to comply immediately with the terms of this agreement after 


written notice of violation of such terms is mailed to the address of the 


other party. 


IN WITNESS WHEREOF the parties hereto have duly executed this agreement the 


day and year first above written. 


Agent: 


81 Centre Avenue New. Rochelle, New York 


Address 


[s/ Michael S. Friedman 


Signature 
President 
Title 


FORM S-11 


CAPTTOL ATRWAYS, INC. 
Nashville, Tennessee 


/s/ Daniel A. Mitchell, Jr. 
I. H. Mansfield 
Signature ©: 
Director of Sales 
Title 
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CAPITOL ATRWAYS, INC. 
535 Fifth Avenue 


New York, N. Y. 


10017 


YUkon 6-1320 


November 9, 1964 


Mr. Michael S. Freidman 
Nelson Travel Service 
81 Centre Avenue 

New Rochelle, New York 


Re: New York State Teachers study Group 
New York/Rome, Italy via ae 
Jay 1, 1965 
Paris/New York September 3 > 1965 


Enclosed please find Capitol Airways aircraft charter contract 


and agency agreement for the above mentioned proposed charter flight. 


2. 418 = 


Also enclosed please find CAB forms, certification and advance 
passenger manifest which are to be completed in triplicate and returned to 
us. A copy of Part 295 is also enclosed. 

Hope you find everything in order. 

Very truly yours, 
CAPITOL AIRWAYS, INC. 
/s/ Welt Schofield 
Walt Schofield 
Sales Representative 
WS:pk 


Enc. 


(Handwritten note): 
(Walter 


I will not be able to send accompanying check until Dec. 10th. 


/s/ Mike] 
for. 412] 


CAPTTOL AIRWAYS, INC. 
535 Fifth Avenue 
New York, N. Y.- 10017 
YUkon 6-1320 


December 29, 1964 


Mr. Mike Friedman 
Nelson Travel Service 
81 Centre Avenue 

New Rochelle, New York 


Re: New York State Teachers Study Group 
New York/Rome via Paris July 1, 1965 


Paris/New York Sept. 3, 1965 


Dear Mr. Friedman: 

Enclosed please find countersigned contracts and agency agreement 
for the above mentioned flight. 

This will acknowledge receipt of your agency's check in the amount 


of $5,233.10, which will act as deposit on this flight. 


- ig - fr. 433 


Please note that a second 10% deposit is due within 60 days of 
the above date. : 
Trust the above meets with your approval. 
Very truly yours, 
CAPITOL ATRWAYS, INC. 


Daniel A. Mitchell, Jr. 
District Sales Manager 
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CAPITOL ATRWAYS, INC. 
535 Fifth Avenue 
New York, N. Y. 10017 
Ykon 6-1320 


January .4, 1965 
Mr. Michael Friedman 


Nelson Travel Service 
81 Centre Avene 


New Rochelle, New York 
Re: New York State Teachers Study G: 
Ny/Rome vie Paris July 1, 1965 


Paris/NY September 3, 1965 

Dear Mike: | 

In accordance with your secretary's request of this morning, we 
are returning herewith, your agency's check #374 in the anount of $5,233.10, 
which was to have acted as deposit on the above mentioned charter flight. 

It is our understanding that we will be receiving a check in the 
same amount directly from the charterer within a few days. 3 

Trust you will find the above satisfactory. 

Very truly yours, 

mh CAPITOL AIRWAYS, INC. 


Enc. #374 Daniel A. Mitchell, Jr. 
District Sales Manager 
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CAPITOL AIRWAYS, INC. 
535 Fifth Avenue 
New York, N. Y. 10017 
Ykon 6-1320 


January 14, 1965 


Mr. Michael Friedman 
Nelson Travel Service 
81 Centre Avenue 

New Rochelle, New York 


Re: New York State Teachers Study Grou) 
Ny/Rome via Paris July 1, 1965 
Paris/New York September 3, 1965 


Dear Mr. Friedman: 


This will serve to acknowledge receipt of your check #542 in 
the amount of $5,281.00 which will serve as the first 10% deposit on the 
above mentioned flight. 

Thank you for your continued cooperation. 

Very truly yours, 
CAPTTOL ATRWAYS, INC. 


Daniel A. Mitchell, Jr. 
District Sales Manager 
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CAPITOL AIRWAYS, INC. 
535 Fifth Avenue 
New York, N. Y. 10017 
Ykon 6-1320 


March 5, 1965 


Mr. Michael S. Friedman 
Nelson Travel Service 
81 Centre Avenue 

New Rochelle, New York 


Re: N.Y.S.1T.S.G. 
July 1, 1965 JFK/PAR/ROM 
Sep. 03, 1965 PAR/JFK 


Dear Mr. Friedman: 
We wish to remind you that payment on the above reference ‘charter 
flight in the amount of $20,932.40 was due on March 1, 1965- oe | 
I'm sure that this have been an oversight on your are in 
remitting -and we would appreciate receiving your ‘check by return mail. 
Thanking -you for your kind cooperation in this matter, we remain, 
¥Yery truly yours, 
CAPITOL ATRWAYS, INC... 
/s/ Deniel A. Mitchell, Jr. 


Daniel A. Mitchell, dr. 
District Sales Manager 
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CAPITOL ATRWAYS, INC. 
535 Fifth Avenue 
New York, N.Y. 10017 
Ykon 61320 


March 31, 1965 


Mr. Michael S. Friedman 
Nelson Travel Service 
81: Centre Avenue 

New Rochelle, New York 


Re: N.Y.S.1.S.G. 
July 1, 1965 ee 
Sept. 3, 1965 PAR/JEK 


Dear Mr. Friedman: 


Please refer to my letter to you dated March 5, 1965 wherein I 


requested payment of $20,932.40 due at the beginning of this month. 
It is realized that your payments from the group: is’ not coming 
in as fast as you have anticipated however we suggest that you make some 


attempt to hasten payment and forward same to us. 
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Thank you for your kind cooperation, we remain, 
Very truly yours, 
CAPITOL ATRWAYS, INC. 
/s/ Daniel A. Mitchell, Jr. 


Daniel A. Mitchell, dr. 
District Sales Manager 
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CAPITOL AIRWAYS, INC. 
535 Fifth Avenue 
New York, N. Y. 10017 
YUkon 6-1320 


April 30, 1965 


Mr. Michael S. Friedman 
President 

Nelson Travel Service 
81 Centre Avenue 

New Rochelle, New York 


Re: N.Y¥.S.T.S.G. 
1/1/65 JEK/PAR/ROM 
9/3/65  PAR/JEK 
Dear Mr. Friedman: 
In spite of my letters to you dated March 5th and March 31st, 


1965, and my many telephone conversations regarding payment we have still 


not received the $20,932.40 which has been due since the 1st of March, 1965. 


As per our telephone conversation of the other day kindly see 
to it that this check is forwarded immediately. 
Thanking you for your cooperation, we remain, 
Sincerely yours, 
CAPITOL AIRWAYS, INC. 
/s/ Daniel A. Mitchell, Jr. 


Daniel A. Mitchell, Jr. 
District Sales Manager 
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CAPITOL ATRWAYS, INC. 
535 Fifth Avenue 
New York, N. Y. 10017 
Yukon 6-1320 


Mey 11, 1965 


Mr. Michael S. Friedman 
President 

Nelson Group Travel Corp. :- 
81 Centre Avenue 

New Rochelle, New York 


Re: N.¥.S. Teachers Study Group 
Ny/Rome via Paris July 01, 1965 
Paris/NY September 03, 1965 


Dear Mr. Friedman: 


This will serve to acknowledge receipt of your agency's check 


#406 in the amount of $20,932.40. 
This will also serve to reiterate that we have. extended the date 
for final payment to June 01, 1965. 
Thanking you for your continued cooperation, we remain, 
Very truly yours, 
CAPITOL INTERNATIONAL ATRWAYS 


Daniel A. Mitchell, Jr. 
District Sales Manager 
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[tr. 419] 


CAPITOL AIRWAYS, INC. 
535 Fifth Avenue 
New York, N. Y- 10017 
Ykon 6-1320 
May 27, 1965 
Mr. Michael S. Friedman 
President 
Nelson Group Travel Corporation 
81 Centre Avenue 
New Rochelle, New York 
Re: N.Y. S.T.S.G. 
1/1/65 JFK/PAR/ROM 
93/65  - PAR/JFK 
Dear Mr. Friedman: 

We have just been advised by our home office in Nashville, 
Tennessee that you have stopped payment on the check issued to us in the 
amount of $20,932.40 mumbered 406... 

Kindly contact me upon receipt of this letter so that we may 
arrange to have the check re-issued. It is my understanding from your 
secretary that the check was drawn from the wrong account and another 
will be forthcoming. 

In view of this, we would appreciate receiving a certified 
check to replace the above check. 

Prusting in your cooperation, we remain, 


Sincerely yours, 


CAPTTOL AIRWAYS, INC. 


/s/ Daniel A. Mitchell, Jr. 


Daniel A. Mitchell, Jr. 
District Sales Manager 
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CAPITOL ATRWAYS, INC. 
535 Fifth Avenue 
New York, N. Y. 10017 
Ykon 6-1320 


June 10, 1965. 
Mr. Michael S. Friedman 
President 
NELSON GROUP TRAVEL CORP. 


81 Centre Avenue 
New Rochelle, New York 


Re: N.Y.S.2.S.G. 
July 1, 1965 
Sept. 03, 1965 
Dear Mr. Friedman; 
This will serve to acknowledge receipt of your groups" certified 
check #792 in the amount of $25,000.00 which will be applied toward payment 


on the above mentioned charter flight. 


As of this date we show a final payment due in the amount of 
$16,864.80. , 


Thanking you for your cooperation, we remain, 
Very truly yours, 
CAPITOL AIRWAYS, INC. 


Daniel A. Mitchell, Jr. 
District Sales Manager 


PK 
P.S. Please be sure to return the completed C.A.B. forms 
for this charter as soon as you can. 


PK 
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NEW YORK STATE TEACHERS STUDY GROUP, INC. 
2260 Bronx Park East 
Bronx, New York 10467 
IMPORTANT: YOUR BOARDING NUMBER IS 92 B.I. 
FINAL INSTRUCTIONS FOR NEW YORK STATE TEACHERS STUDY GROUP, INC. 
CHARTER FLIGHT #2 AND #3 (CAPITOL AIRWAYS, INC. FLIGHT # 521 
DEPARTURE: From NEW YORK - THURSDAY, JULY 1, 1965 9:00 P.M. 
TERMINAL: RIVIERA HOTEL (AT KENNEDY AIRPORT), LOWER LOBBY 
Belt Parkway at Baisley Boulevard (directions enclosed) 
TIME OF CHECK-IN: Numbers (see above) 1 - 63 at__ 5:45 P.M. 
64-125 at 6:30 P.M. 
126 - 183 at_7:15 P.M. 
PLEASE BE SURE TO MENTION, WHEN CHECKING IN, WHETHER PARIS OR ROME IS 
YOUR DESTINATION, AND BE SURE THAT CORRECT DESTINATION TAGS ARE’ PUT ON 
YOUR LUGGAGE BY THE CHECK-IN AGENT. 
(Please arrive on time and check in with members of your party) - 
TIME OF ARRIVAL IN PARIS: Friday July 2, 1965 at 10:45 A.M. Paris time 
AIRPORT: Le Bourget 
SHORT LAYOVER IN PARIS TO ALLOW PARIS PASSENGERS AND BAGGAGE TO DISEMBARK 
TIME OF ARRIVAL IN ROME: Friday, July 2, 1965 at_2:30 P.M. Rome time 
ATRPORT: Fumincino 


HHH H KKK 


DEPARTURE FROM PARIS (all passengers) FRIDAY, SEPTEMBER 3, 1965. at 


11:00 A.M. Paris time. 
PARIS AIRPORT: Le Bourget 
CHECK-IN AT LE BOURGET: at least two hours before flight time - observe 


same boarding numbers. Leave yourself $5.00 


- 438 - 


for Paris departure airport tax, compulsory 
for all transatlantic passengers whether charter 
or commercial. 

ARRIVAL IN NEW YORK: FRIDAY, SEPTEMBER 3, 1965 AT 1:30 P.M. N.Y. time 

Kennedy Airport, International Arrivals Building. 

NOTE: It is not necessary to reconfirm flight in Paris. Call Le Bourget 

Airport - Charter Service the day prior to departure. 
Telephone: AVIA - 0854 

BAGGAGE: 44 pounds per person - overwéight will not be accepted. 

FLIGHT TICKETS: NO flight tickets will be issued. Your name is on the 
manifest, and when you check in at the airport you will 
be issued a boarding pass. Retain this boarding pass 
for your return flight. 

PLEASE CARRY YOUR MEMBERSHIP CARD WITH YOU. 


DO NOT FORGET YOUR PASSPORT AND SMALL POX VACCINATION (yellow) CARD. 
(tr. 435] EXHIBIT BOE 27 


NEW YORK STATE TEACHERS STUDY GROUP, INC. 
2260 Bronx Park East 
Bronx, New York 10467 
PRE-FLIGHT MEETING NOTICE 
Date: Saturday, June 19, 1965 


(please observe time period for your flight) 


10 a.m. Charter #4 London round trip 7/18-8/29 BE 7/25-8/29 90 x $76__ 


10:45 a.m. #5 Orient Charter and tours 
CAP 12 noon #1 London:- Paris 7/2 - 9/4 and Grand European Tour 
CAP 1:00 P.M. #2 & #3 Paris and Rome 7/1-9/3 CAPITOL 
CAP 1:45 P.M. #6 & #7 Paris and Rome 7/4-9/5 MR. BOURNE 
Place: YMCA - 224 East 47th St., New York 17, N.Y. PL 5-2410 PROGRAM OFFICE 


(between 2nd and 3rd Avenues) MR. SMITH 
East Room 


@ 
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NOTE: It is not essential to attend. You have all the pertinent informa- 
tion. The meetings review charter instructions and give you a 


chance to meet with "fellow travelers". 
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CAPITOL AIRWAYS, INC. 
535 Fifth Avenue 
New York, N. Y. 10017 
Ykon 6-1320 
April 2, 1965 
Mr. Michael Friedman 
NELSON TRAVEL SERVICE 
81 Centre Avemue 
New Rochelle, New York 
Dear Mike: 
In accordance with a telephone conversation with 
Mr. Dancer of Simmons Group Journeys, Inc. we are cancelling the charter 
flight for the “New Knickerbocker League of Childrens Asthma Research 
Institutes and Hospitals." (NY/Montego Bay May 27, 1965-Montego Bay/NY 
May 31, 1965) : | 
Since you have a deposit in the amount of $1,044.75, on this 
charter we would like to know if you desire a refund or the transferral of 


the deposit to other charters you are holding. 


There are a substantial amount of monies due CAPITOL and we 


would appreciate receiving your check. 
On the attached pages you will find a list indicating the 
charters you have with us to date and the payment schedule on each one. 
Thanking you for your continued cooperation, we remain, 
Very truly yours, | 
CAPITOL INTERNATIONAL ATRWAYS 
/s/ Daniel A. Mitchell, Ir. 


Daniel A. Mitchell, Jr. 
District Sales Manager 


Dates Additional Due 
Charterer-Itinerary Amount due. Date Payments Date Commission Net Due 
Charter Price 


United Federation of Teachers #1 
NY/Montego Bay/NY April 17-24 
$10,447.50 


United Federation of Teachers #2 
NY/Montego Bay/NY April 17-24 
$10,447.50 


N.Y.S. Teachers Study Group 
NY/Paris-Rome/ /Paris/NY July 1 

Sept 3 
$52,331.00 


World Youth Culture, Inc. 
NY/Paris/NY July 16-Aug 28 
$26,506.00 


Sealy Mattress 
NY/Montego Bay/NY May 15-22 
$10,447.50 


$ 4,701.37 


4, 701.38 


*20,932.10 


11,927.70 


* 4,701.38 


Amount due CAPITOL as of April 2, 1965 


Less credit for payments made on two 
cancelled charters: 

Blasters Drillers and Miners 

New Knickerbocker League 


Net amount due 


3-17 [Paid Ck#353 2/27/65 


on Nelson Travel 

$ 4,701.37 | 3+17 
20,932.10 5-1 
11,927.70 6-16 


4,701.37 4-15 


$38,693.14 


10,402.75 
1,044.75 


$27,245.64 


$ 522.38 


522,38 


2,616.55 


1,325.30 


522.38 


Due 
*$ 4,178.99 


* 8,880.37 


39,248.25 


22,530.10 


8 , 880.37 
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NEW YORK STATE TEACHERS STUDY GROUP, INC. 
2260 BRONX PARK EAST, BRONX, N.Y. 10467 ¢ 


212-OL-5-4961- IF NC’ ANSWER-YU-8-6500 


0 Io 
BOE |09 FLIGHT COMMITTEE 


NEW YORK STATE TEACHERS STUDY GROUP 
2260 BRONX PARK EAST, BRONX, NEW YORK 10467 


212-OL-5-4961- IF NO ANSWER 212-YU-8-6500 . 
ATH YEAR 


ALL SUMMER JET CHARTER FLIGHT 

NEW YORK-LONDON PARIS-NEW YORK $27000 . 
JULY 2ND SEPT. 4TH 
ALL SUMMER JET CHARTER FLIGHT 


NEW YORK-PARIS - PARIS-NEW YORK $28000 
JULY 1ST SEPT. 3RD 


ALL SUMMER Jer CHARTER FLIGHT 
NEW YORK-ROME PARIS-NEW YORK $31000 


U , 
roth ons ouRiANNIAMEARRTER FLIGHT |g 


LIG 
6% HOURS - NON 
NEW YORK- (ONBOR: " NET LONDON-NEW YORK $23900 


JULY 19TH P AUG, 20TH 


FOR THE ORIENT SEE OUR “ORIENT BROCHURE” 
OPTIONAL TOURS AVAILABLE 


1, GRAND EUROPEAN TOUR -45 DAYS- $685.00 


. GREECE, ISRAEL, TURKEY -30 DAYS- $815.00 
(EXTENSION OF NO. 2) ? 


SPAIN AND PORTUGAL -15 DAYS- $338.00 

HISTORY STUDY TOUR ° -50 DAYS- ‘nor $990.00 

GRADUATE ART STUDY TOUR * -50 DAYS- $985.00 
* POSSIBILITY OF CREDIT 


ASK FOR INFORMATION REGARDING SUMMER STUDY SESSIONS ABROAD 


ELIGIBILITY 


MEMBERS OF THE NEW YORK STATE TEACHERS STUDY GROUP AND THEIR IMMEDIATE FAMILIES 
(SPOUSE, DEPENDENT CHILDREN AND PARENTS RESIDING IN SAME HOUSEHOLD). 


ALL RESERVATIONS SUBJECT TO PROOF OF ELIGIBILITY. 
RULES AND REGULATIONS OF CAB AND IATA STRICTLY ENFORCED. 


woe) WESTERN UNION feea— 


unless its ceted chare NLeoN-ght Lever 


ecter is Indicated by the TELEGR M We Gani 74.20) | BEES 
Paha A ota (5 EIDE pr 2 


W. P. MARSHALL, Pecoroint 


The bling time shuwn in the date line on damesuc telearans 1s LOCAL TIME at poune of orrgin. Teme of seceapt 1s LOCAL TIME at point of dertranen 


NJO51 (16)PLBC065 
UODY 136 UOZ5 UDZ5 NL PD UD NEW YORK NY 28 1965 JUN 29 ay 


- 


S10 NESCHIS S be 25 
1730 MONTGOMERY AVE NYK 

YOUR DEPARTURE ON JULY 1 CAPITOL AIRWAYS FLT NY PAR ROME RIN 

SEPT = PAR NY IN JEOPARDY OF CANCELLATION DUE NON PAYMENT FROM 

NYSTSG. MEETING BEING HELD TUESDAY NIGHT SHELTON TOWERS HOTEL 

525 LEXINGTON AVE NYC 9 PM REQUEST YOUR ATTENDANCE WITH ORGANIZATION 

OFFICERS 
CAPITOL AIRWAYS INC 
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GEORGE BERKOWITZ 
Counselor At’ Law 
Woolworth Building 
233 Broadway 
New York, N. Y. 10007 


COrtlandt 7-2550 


Honorable Barron Fredricks 
Hearing Examiner 

Civil Aeronautics Board 
Universal Building 
Washington, D. C. 


Re: Capitol Airways, Inc., Enforcement Proceeding 
Docket No. 16370 


Dear Mr. Fredricks: 
The transcript of the second day's hearing was only received by me 
yesterday. In reading both volumes of the transcript, I find the 
following typographical erros and request correction accordingly: 
Page 24, line 20 
"thet the witness is now being recalled to read into the" 
should read 
"that the witness is now being called to read into the" 
Page 54, line 7 
"I will, perhaps, in order to enlighten Mr.” 
should read 
"I will, perhaps, in order to lighten Mr.” 
Page 69, line 16 
"Will you please bear with instead of giving” 
should read 


"Will you please bear with me instead of giving" 


Page 153, line 15 
"the issues involved in this procedure and it raises entirely" 


should read 


"the issues involved in this proceeding and it raises entirely" 


(Tr. 528] 


Honorable Barron Fredricks 
Page 180, line 13 
"They were not required an additional amount.” 
should read 
"They were not required to pay an additional amount.” 
Page 199, line 9 
"your office in an order enjoining and restraining" 
should read 
"your office in an order for the enjoining and restraining" 
Page 202, line 21 
"available than the DCA jet airplanes." 
should read 
"available than the DC-8 jet airplanes." 
Page 207, line 16 
"Thave resisted doing so." 
should read 
"T have desisted from doing so. 
Page 220, line 25 
"mind or having to do with purpose and the inclusion of law" 
should read 


"mind or having to do with purpose and a conclusion of law" 


Tr. 528 


Page 249, line 9 

"You heard the previous witness make testimony” 
should read 

"You heard the previous witness give testimony” 

Page 318, line 12 

“and the reason I sent the telegram and called” 
should read 

"And the reason you sent the telegram and called" 

Page 346, line 23 

"secrets were not transported; he didn't know what to do." 
should read 

"teachers were not transported; he didn't know what to do.” 

Page 350, line 9 

"$+ became specifically difficult for me to continue." 
should read 


"$4 became especially difficult for me to continue." 


[fr. 529] 


Hon. Barron Fredricks May 11, 1966 


Page 357, line 9 
"Capitol cease and desist from violating Sections 24.90 and 
should read 
"Capitol cease and desist from violating Sections 24.90 and, two,” 
Page 357, line 11 
"Subdivision 2, that Capitol be ordered to cease” 
should read 


"Third, Subdivision 2, that Capitol be ordered to cease” 


- 527 - ‘Br. 530 


I presume that the corrections will be made accordingly and at the same 
time, I have corrected my copies in ink. 
If there is any question about any of the corrections, I would appreciate 
hearing from you. 
Sincerely yours, 
/s/ Geo Berkowitz 
GEORGE BERKOWITZ 
GB/ er 
cc Eric J. Byrne, Esq. 
V. Michael Straus, Esq. 
Seamon & Sullivan, Esqs- 
Mr. Francis J. Roach 


Mr. Jesse F. Stallings 
Mr. Mack Rowe 


[Tr. 530] 


CIVIL ASRONAUTICS BOARD 


Washington, D. C. 20428 In Reply Refer To: 


May 12, 1966 
Mr. George Berkowitz 
Counselor at Law 
Woolworth Building 
233 Broadway 
New York, N. Y. 10007 
Re: Capitol Airways, Inc. 
Enforcement Proceeding 
Docket 16370 
Dear Mr. Berkowitz: 

Without adverting to the merits of the corrections suggested by 
your letter of the 11th instant may I call your attention to my inability 
to effect any correction to the transcript of hearing except after com- 

| 
pliance with section 302.24(1) of the Rules of Practice, which prescribes 


filing of a motion (original and nineteen copies) within 10 days after 


the Board's receipt {on May 9, 1966) of the completed transcript. 


; still ample time for you to file such a motion. 
Yours very truly, 


Barron Fredricks 
Hearing Examiner 


ee: Docket Section, B-12, w/incoming 


BEFORE TSE RECEIVED 
CIVIL AERONAUTICS BOARD DOCKET SECTION 
WASHLIGTON, D. C. MAY 18 3:41 PM *66 
CIVIL AERONAUTICS 
BOARD 
CAPTTOL ATRWAYS, Ic. 
Respondent, 
Docket 16370 


ee ee oe oe oF 


Enforcement Proceeding 


MOTION TO CORRECT TRANSCRIPL 
As permitted by Rule 24(1) of the Rules of Practice counsel for 

the Bureau of Enforcement moves that the transcript in Docket 16370 be 

17, lime 1, "woulda" shovld read "worked"; 

42, line 22, "65" should read "55"; 

58, line 2k, "charts" should read "charters"; 
line 25, "105" should read Aa SS 

Page line 21, "lot" should read “late”; 
Page line 13, "over" should read "on"; 
Volume 2, page A, line 21, "28 thx: 54" should read "1 thru 96 
and 98 thm 111"; 
Page 202, line 21, "DCA" should mead "pe-8"; 


Page 204, line 12, "that" should read "since"; 


- 529 - 


Page 206, line 4, “pay” should read "be paid”; 


Page 220, line 10, "of" should read "or"; 


Page 221, line 24, ". . .to speak several people. . - -” should 


read ". . . to speak to several people. « - eas 


1} CFR 302.24(1). 
[tr.-532] 


Page 239, line 16, ". . --do you whether. - - -" should ‘read 
", . . do you know whether. . « -"5 
Page 257, line 22, "are" should read "were"; 
Page 259, line 2, "transcript" should read "trip"; 
Page 265, line 25, "it" should read "in"; 
Page 271, line 21, "I then displayed and" should read “and 
displayed. I then"; 
Page 313, line 2, "I state that" should read "I stated that”; 
Page 338, line 16, "for" should read "from"; and 
Page 355, line 20, "28 through 54" should read "] through 96 
and 98 through 111". 

Respectfully submitted, 

/s/ V. Michael Straus 
V. Michael Straus 
Enforcement Attorney 


Washington, D. C. 
May 18, 1966 


- 530 = 
(tr. 533] 
CERTIFICATE OF SERVICE 


I hereby certify that I have this day served a copy of the fore- 


going Motion to Correct Transcript on each party by mailing a copy to 


counsel of record in a properly addressed, franked envelope, certified 


A RZ 
BPA OTe a 


V. MicHaél Straus 
Enforcement Attorney 


= 3 
(Tr. 534) 
BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CAPITOL AIRWAYS, INC. 
Respondent, Docket 16370 


Enforcement Proceeding 


MOTION TO CORRECT RECORD 


Now comes Capitol Airways, Inc., respondent in the above- 
captioned proceeding and, pursuant to section 302.24 (1) of the 
Rules of Practice, moves to correct the transcript of the hear- 
ing held before the Honorable Examiner Barron Fredricks on 
April 19 and April 20, 1966 in New York City. 

1. Upon information and belief, the completed transcripts. 
consisting of two volumes containing 368 pages, were received 
by the Board on May 9, 1966. 

2. Said transcripts by CSA Reporting Corporation contain 
some typographical errors which require correction as set forth 


below, 


3. An examination of said transcripts by counsel of Capitol 


Airways, inc. indicates that the following corrections are re- 


quired: 


(1) e 24, line 20 
"th hat: he witness is now being recalled to read 
into the" 
should read 
"that mee avitness is now being ees to read 
into the” 


- 532 - 
(fr. 535] 


{7) tage 54, line 7 

"1 will, perhaps, in urder to enlighten Mr.” 
Should read 

"t will, perhaps, in order to lighten Wr.” 


(3) Page 69, line Ir i 
"si 11 ycu please tear with insteao of giving” 
shouls read 
"will you please bear with te instead of 
giving” 


(4) Page 153, line 15 
"the issues involved in this procedure and it 
raises entirely” 
should read 
"the issues involved in this preceeding and 
it raises entirely” 


(5) Page 180, line 13 
"They were not required an additional amount." 
should read 
"They were not required to pay an additional 
amount.” 


(6) Page 199, line 9 
"your office in an order enjoining and 
restraining" 
should read 
“your office in an order for the enjoining 
restraining” 


{7} Page 202, line 21 
"available than the DCA jet airplanes.” 
should read 
“available than the DC-8 jet airplanes.” 


(&) Page 207, line 16 
") have resisted doing so. I! am" 
should read 
") nave desisted from doing so. |! 


-} +aye 220, line 25 
"mined or having to dco with purpose anc the 
inctusion of law" 

should read 
‘nind or having to do with purpose and a 
cunclusion of law" 


Page 249, line 9 

heard the previous witness make testimony” 
should read 

heirs the previous witness give testimony” 


Page 318, line 12 

the reason | sent the telegram and called” 
should read 

the reason you sent the telegras. anc cellec”™ 


- 533 - 
(fr. 536] 


(12) Page 346, line 23 
"secrets were not transported; he didn't know 
what to do. 
should read 
“teachers were not transported; he didn't know 
what to do.~ 


(13) Page 350, line 9 
"it became specifically difficult for me to 
continue.” 
should read 
"it became especially difficult for me to 
continue.” 


(14) Page 357, line 9 
"Capitol cease and desist from viortins Sections 
24.90 and 


should read 
“capitol cease and desist from violating Sections 


24.90 and, two,” 
(15) Page 357, line 11 
"Subdivision ,, that Capitol be ordered to cease” 
should read 
"Third, Subdivision 2, that Capitol be ordered 
to cease" 

4. The correction of the transcript of the hearing as 
afcresaid will -ause no prejudice to any party, and for the 
San~ of accuracy and clarity, it is respectfully requested that 
tnic motion be granted and the recorca be corrected as herein- 


atove set forth. 


SHEREFORE, Capitol Airways, Inc. respectfully requests 


thet this motion be granted ana the record be corrected as 


etcve outlined. 


Respectfully submittes, 


CAP eS IRMAYE, 


GEORGE BERKOWITZ 
Attorney for 
Capitol Airways, Inc. 


CERTIFICATE OF SERVICE 


| hereby certify that | have served a copy of the fore- 


going Mction upon Honorable Barron Fredricks, Hearing Examiner, 


Erje J. Byrne, Esq. and V. Michael Straus, Esq., Attorneys tor 


the Bureau of Enforcement, Civil seronautics Board, and CSA 


Reporting Corporation. a 2 { 


/s/ George Berkowitz 


May 18, 1966 George Berkowitz 


SD) 
[tr. 537] 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 20h28 
June 1, 1966 
CAPITOL ATRWAYS, INC. 
ENFORCEMENT PROCEEDING 
DOCKET 16370 
NOTICE TO ALL PARTIES: 
Upon consideration of the motions filed pursuant to Rule 24(1) 
of the Rules of Practice the transcript of the hearing in Docket 16370 
will be changed as follows: 
On page 199, line 9 will read 
"your office for an order enjoining and restraining” 
On page 202, line 21 will read : 
“available DC-8 jet airplanes.” 


On page 357, line 9 will read 


"Capitol cease and desist from violating Section 249;.10 and”. 


Capitol's proposed change number (15) does not involve an error affecting 
substance and is not approved. All the remaining corrections proposed by. 
Capitol and by the enforcement attorney are approved and the transoxipt is 
changed to reflect those corrections. , 

/s/ Barron Fredricks 


Barron Fredricks 
Hearing Examiner 
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[Tr. 538] 


CIVIL AERONAUTICS BOARD 
Washington, D.C. 20428 In Reply Refer To: B-52 
F-65-6 


May 27, 1966 


Examiner Barron Fredricks 
Civil Aeronautics Board 
Washington, D.C. 20428 


Dear Examiner Fredricks: 


Re: Capitol Airways, Inc., Enforcement Proceeding, 
Docket 16370 


At the formal hearing in the Capitol case, you stated that briefs 
to the Examiner should generally conform to the requirements for briefs 
to the Board. These requirements limit briefs to 50 double-spaced pages, 
with pages of any appendix included in the 50-page limitation. 
Unfortunately, the appendix section of my brief will contain several 
pages. If it is agreeable with counsel for Capitol, I wish to make the 
following request: 
1. That the basic argument section of the briefs may be one and 
one-half spaced, rather than doubled-spaced, 
That proposed findings and conclusions and requests for relief, 
if any, may be single-spaced, rather than double-spaced, and 
3. Briefs should otherwise conform to the requirements of 
14 CFR 302.31. 
I request that the foregoing deviations from Rule 31 be applicable 
to the briefs of each party. Copies of this letter are being sent to counsel 
for Capitol, so that they may answer within the near future. 


Very truly yours, 


/s/ V- Michael Straus 

ec: George Berkowitz, Esq. V. Michael Straus 
Theodore I. Seamon, Esq. Enforcement Attorney 
Bureau of Enforcement 
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{[tr. 539] 


Theodore I. Seamon Law Offices Telephone 

Joseph D. Sullivan SEAMON AND SULLIVAN REpublic 7-8040 

Lawrence D. Wasko Woodward Building ; 
Washington, D.C. 20005 


May 31, 1966 
Examiner Barron Fredricks 
Civil Aeronautics Board 
Washington, D.C. 20428 


Re: Capitol Airways, Inc., Enforcement 
Proceeding, Docket 16370 


Dear Mr. Examiner: | 
We are in receipt of copy of letter from Enforcement Attorney re- 
questing revision in the physical requirements governing briefs to the 
Examiner in the above-captioned proceeding. 
This will advise, on behalf of Capitol, that we have no objections 

to the Enforcement Attorney's request. 

Sincerely yours, 

/s/ Theodore I. Seamon 

Theodore I. Seamon 

Attorney for 

Capitol Airways, Inc. 
ec: V. Michael Straus, Esquire 

George Berkowitz, Esquire 
(fr. 540] 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 20428 In Reply Refer To: 
June 1, 1966 

Mr. V. Michael Straus 
Enforcement Attorney 
Bureau of Enforcement 


Civil Aeronautics Board 
Washington, D.C. 20428 


Tr. 540 - 538 - 


Re: Capitol Airways, Inc., 
Enforcement Proceeding, Docket 16370 


Dear Mr. Straus: 


The deviations from Rule 31 proposed by your letter of May 27, 1966, 


to which Capitol has no objection, will be in order. 


Yours very truly, 


Barron Fredricks 
Hearing Examiner 


Mr. George Berkowitz 
Attorney for Capitol Airways, Inc. 


Mr. Theodore I. Seamon 
Attorney for Capitol Airways, Inc. 


Chief Examiner, B-100 


Docket Section, B-12, with incoming 
[fr. 541] 


Theodore I. Seamon Law Offices Telephone 
Joseph D. Sullivan 'SEAMON AND SULLIVAN REpublic 7-8040 
Lawrence D. Wasko Woodward Building 

Washington, D.C. 20005 


May 27, 1966 
The Honorable 
Barron Fredricks 
Hearing Examiner 
Civil Aeronautics Board 
Washington, D. C. 20428 


Re: Capitol Airways, Inc., 
Enforcement Proceeding, Docket 16370 


Dear Mr. Examiner: 
It is respectfully requested that the date for submission of briefs 
to the Examiner in the ‘above-captioned proceeding be postponed from the 


presently assigned date of June 20, 1966, to July 25, 1966. 


= 539 - fr. Sh 


As you are aware, the undersigned is Associate Counsel of record with 
Mr. George Berkowitz on behalf of the respondent in this saves: This 
office will participate with Mr. Berkowitz in the drafting of the brief and 
will have the ultimate responsibility for the final submission thereof. As 
you are aware, while the hearing only lasted two days, receipt of the tran- 
script was delayed and a substantial number of documentary exhibits were 
introduced by the Bureau. While the time period originally ren might 
otherwise have constituted a reasonable period, there are special circum 
stances which require this request for extension. We are presently engaged 
in preparation of exhibits, briefs and for oral argument in a number of 
pending proceedings before the Civil Aeronautics Board. I will a0 be in 
the city for a good part of the month of June, and the normal summer vaca- 
tion schedules of others who will be involved, impose added burdens upon 
the meeting of all deadlines during the summer period. 

This request is being made well in advance of the due date 50 that 
all counsel involved will have early knowledge for their own scheduling 
purposes. 

Respectfully, 
/s/ Theodore I. Seamon 
Theodore I. Seamon 
Attorney for 
Capitol Airways, Inc. 
ec: Eric J. Byrne, Esquire 
P.S. I am authorized to state that the Bureau of Enforcement has no 
objection to the grant of this request. 
/s/ 2.1.8. 


T.I.S. 


Tr. 542 - 540 - 


Tr. 542] 


CIVIL AERONAUTICS BOARD 
Washington, D.C. 20428 In Reply Refer To: 


May 31, 1966 


Mr. Theodore I. Seamon 

Attorney for Capitol Airways, Inc. 
Woodward Building 

Washington, D.C. 20005 


Re: Capitol Airways, Inc., 
Enforcement Proceeding, Docket 16370 


Dear Mr. Seamon: 
On the basis of your letter of the 27th instant, the date for sub- 
mission of briefs to the examiner is postponed as you request. Instead of 


the date heretofore assigned those briefs will be submitted on July 25, 1966. 


Barron Fredricks 
Rearing Examiner 


Mr. George Berkowitz 
Attorney for Capitol Airways, Tuc. 


Mr. V. Michael Straus 
Counsel for the Bureau of Enforcement 


Chief Examiner, B-100 


Docket Section, B-12, w/incoming 
[tr. 543} 


Theodore I. Seamon Law Offices Telephone 
Joseph D. Sullivan SEAMON AND SULLITAN REpublic 7-8040 
Lawrence D. Wasko Woodward Building 

Washington, D. %. 20005 


July 19, 1966 


The Honorable Barron Fredricks 
Hearing Examiner 

Civil Aeronautics Board 
Washington, D.C. 20428 


= sha | Tr. 543 


Re: Capitol Airways, Inc. 
Enforcement Proceeding, Docket 16370 


Dear Mr. Examiner: 

This will confirm my oral request of this date for extension of time 
for submission of briefs to the Examiner in the above-captioned pesados 
from the presently due date of July 25, 1966 to August 15, 1966. 

This requested postponement is required and justified by the con- 
siderations and circumstances explained to you this date and also communicated 
orally to the Bureau of Enforcement. The considerations include, as explained, 
inter alia, procedural dates in other proceedings established on an expedited 
basis since the assignment of the present brief date and other intervening 
developments which have affected the immediate workload and calendars of this 
office. 

Respectfully, 

/s/ Theodore I. Seamon 
Theodore I. Seamon 
Attorney for 
Capitol Airways, Inc. 


Monte Lazarus, Esq. 
Bureau of Enforcement, CAB 


- 542 - 
[fr. 544] 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 20428 In: Reply Refer To: 
July. 20, 1966 
Mr. Theodore I. Seamon 
Attorney for 
Capitol Airways, Inc. 
Woodward Building 
Washington, D.C. 20005 


Re: Capitol Airways, Inc., 
Enforcement Proceeding, Docket 16370 


Dear Mr. Seamon: 

On the basis of your letter of the 19th instant and of your oral 
advice that the Bureau of Enforcement does not object to the 3-week 
extension, the date for submission of briefs to the examiner in the 
subject proceeding is postponed to August 15, 1966. 


The parties are expected to meet the new brief date, which is 


56 days beyond the time originally assigned. 


Yours very truly, 
Barron Fredricks 
Hearing Examiner 


Monte Lazarus, Esq. 
Bureau of Enforcement, CAB 


Chief Examiner, B-100 


Docket Section, B-12, w/incoming 
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CAPITOL AIRWAYS, IN., 
BEFORE 
EXAMINER BARRON FREDRICKS 


I. INTRODUCTION 

This case involves a complaint by the Enforcement Attorney docketed 
for enforcement by the Bureau of Fnforcement (hereinafter referred to as BOE) 
arising out of a single flight of Capitol Airways involving unusval circumstances 
never previously experienced or subsequently experienced by Capitol. The Bu- 
reau has charged that Capitol violated Section 403(b) of the Act, alleging that 
"Capitol charged, demanded, collected, and reccived a greater compensation for 
air transportation than the rates, fares, and charges specified in its currently 
effective tariffs, ..." | 

The Bureau also charged that Capitol did not obtain Statement of Sup- 
porting Information prior to flight and certified passenger manifest. prior to 
flight required by Sections 295.12 and 295.35 or did not retain same as required 
by Section 249.10 and was accordingly in violation of said provisions of the 
Regulations. | 

The evidence of record shows that Capitol did not in fact receive more 
than its applicable tariff rate. As hereinafter shown, the record established 
that the complications which led to the complaint in issue involved paris: 


circumstances arising out of the relationship of the President and charter 


organizer of the chartering organization, on the one hand, and the "Agent"; and 
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(tr. 548] 
the larceny by the “Agent” of monies entrusted to him and to be disbursed by 
him, for, on behalf of, end at the direction of the chartering organization, 
through his wife, the President and charter organiser, who also disappeared at 
the same time as her husband, just prior to the scheduled operation of the 
flight. 

Capitol's actions, as hereinafter established, were taken in good 
faith on the advice of experienced counsel. The collection from the charter 
participants of a pro reta portion of the deficicncy was made because of hard- 
ship pleas of the charter participants and as an alternative to cancellation of 
the flight. The action was taken on advice of counsel that had Capitol not re- 
quired full payment, it would have been legally guilty of the very violation of 
Section 403(b) now being pressed by the Bureau. It is not contested that a 
private wrong was committed insofar as the charter participants were concerned, 
including not only the 183 to whom Capitol met its commitment, but to the many 
hundreds of other members of the chartering organization who had in the aggre- 
gete paid many thousands'of dollars to their President and charter organizer, 
and through her, to her husband, for trips tentatively committed by other car- 
riers who took the course of canceling. 

Capitol is contesting this proceeding on a basic legal principle be- 
eause if the theory of the Bureau is sustained, carriers in routing dealings 
with "agents," selected by charter organizations and with whom charter carriers 
are forced to deal, especially under the circumstances here present, would be 
subjected to extreme jeopardy. This is a case where a chartering organization 
relied upon an agent, as' its agent, for many purposes, including the entrusting 
of substantial sums of money to him, and in the face of a contract clearly 
putting the chartering organization on notice that all checks should be mde 
payable to the carrier. If it is to be concluded, nevertheless, as the Bureau 


would urge, that the agent received the funds, commingled with other funds fron 


the charterer and his own funds, as agent for the carrier and not as agent for 


= SUT - Tr. 549 
(tr. 549] : 
the charterer, the carrier would indeed be penalized and placed in gubstantial 
jeopardy by the actions of any chartering group who prefers for one ‘reason or 
another, as in the present case, to entrust the intermediary with their monies 
to disburse them as their agent. | 

Under the theory advanced by the Bureau that the carrier, ‘because it 
signed a limited “agency” agreement with the agent, is responsible for all the 
agent's ections, carriers could, by reductio ad absurdum, be liable for secre- 
tariel services, payments for stationery, printing costs of brochures, even 
flights contracted to other air carriers, and for the expenses of substitute 
transportation purchased, and dames incurred by charter perticipants when 
flights on other carriers are canceled because of nonpayment. It is for this 
reason that Capitol, faced with the possibility of liability in en unknown 
degree, not otherwise imposed by law, possibly amounting to hundreds of thousands 
of dollars, has been constrained to defend this proceeding. , 

The wrong committed against the members of the chartering organization 
was not committed by Capitol, but by the husband of their President. and repre- 
sentative, who unlawfully converted the money to his own use after being en- 
trusted with the funis by his wife as her agent and agent of the chartering 
group, to mke disbursement thereof as instructed or to the extent discretion 


was given thereto. 


If the theory upon which the Bureau apparently relies is sustained, 


that a part of the $165,000 was constructively paid to Capitol by reason of the 
fact alone that it had an “agency” agreement of a limited nature with the hus- 
band of the charterer's president, then by the same token the other carriers 
who canceled their flights after mking commitments of aircraft to the agent of 
the charterer also would be legally responsible to the many Santee of indi- 
viduals who were in fact stranded. As Mr. Roach, Vice President of Capitol, 
testified in response to questions of counsel: - 


"Q Now, Mr. Roach, bad Capitol Airways in the years of its 
operation ever had a similar problem? 
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To the best of my knowledge I never heard of anything 
even closely resembling this. 

And since this July 1, 1965, flight, has Capitol Air- 
ways had a similar problem? 

Absolutely not. 

Neither before nor after? 

Neither before nor after. That’s correct. 


+ *£ & & & & 


Do you feel it would be better to cancel the flight? 

I am absolutely certain that, if we had been the coward 
that the other airlines were in this whole transaction, 
we wouldn't be sitting here in this room. 

What do you mean? : 

I believe that we were the ones that took a public re- 
sponsibility to these people, gave them an opportunity 
to cure the problem, and secure the transportation. 

The other carriers just said, ‘Goodbye.’ 

I think you have the wrong carrier on the stand herc. 
You have been here. I think one witness testified that 
you were concerned about losing the business. 

Theat couldn't possibly be true because the United Stetes 
Government was begging us for airlift. This trip could 
have been cancelled on Monday and another trip operated 
on Thursday with no problem whatsoever.” (Tr. 328-329). 


As above indicated, a wrong may have been done to the innocent victims 
of the trust placed by their President in her husband and the subsequent larceny 
by the husband. However, Capitol acted in good faith in attempting to avoid a 
stranding and a compounding of that injury in a manner consistent with its 
views of its public service Obligations and on the advice of experienced counsel 
as to how it could meet those obligations consistent with the applicable law and 
regulations governing its charges to the public. 

The Bureau, by requesting a cease and desist order in connection with 
@ nonrecurring and unusual circumstance made possible only by reason of the 
actions of the chartering organization's President and her husband, would at- 


tempt unnecessary punitive action against Capitol through the issuance of a 


cease and desist order as a remedy for private wrongs which were not, in fact 


or _in legal effect, committed by Capitol. 
No punitive sanction should be applied to Capitol for the acts of 


another over whom it had no cortrol. The guilty party has confessed and has 
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been convicted by a State court having appropriate criminal jurisdiction. He 


was indicted and convicted of larceny of money from the possession of the 


charterer. 
| 
In another State court proceeding arising out of the identical cir- 


cumstances, an injunction action brought against Capitol by the New York Ate 
torney General was dismissed, on the merits. | 

This case could indeed be deemed res judicata on the basis of the two 
New York cases. Capitol's actions, taken in good faith on the serie of ex= 
Perdenced counsel, were in accord with the requirements of the Act, the Economic 
Regulations, its tariffs and the needs of the affected public. The action was 
taken at the request of the charter participants ami to avoid stranding 183° 
innocent persons who had already suffered a loss and would otherwise have sufe- 
fered extreme hardship. 


The evidence in this proceeding does not sustain a conclusion that 


Capitol committed any violation, intentional or otherwise. The evidence does 
not even sustain a finding that the chartering organization paid the full char- 
ter price to the agent, and clearly shows that Capitol received less. than the 
charter price from the agent and/or the chartering organization. Capitol dia 
obtain a mnifest but it could not be certified due to the disappearance of the 
President of the charterer, charter Organizer, which also made it impossible to 
Obtain the Statement of Supporting Information. 

There was and is no question as to charterworthiness or as to the 
eligibility of charter Perticipants. The evidence in this case supports the 
charterworthincss of the group and the eligibility of the rersictoans and 
there is no evidence to the contrary. 

The feilure to operate the flight in question umier the cee 
including the active intervention of law enforcement officials and viae notoriety, 
would have adversely affected the public, the entire transatlantic charter pro- 


gram and the industry in general, as well as Capitol, 
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Since it is established, and the Bureau does not contend to the con- 
trary, that neither Capitol itself nor any of its officers or employees re~ 
ceived the monies involved, the Bureau's charge can be sustained only on the 
legal premise that by virtue of a pro form limited agency contract, which 
specifically excluded the right or power to accept funds for or on behalf of 
Capitol, the funds given to the agent to be disbursed at the direction of the 
chartering organization, somehow became the funds of Capitol. Under the facts 
in this case, unter general agency lew and the lew in particular of New York, 
such a contention cannot’ be sustained. Certainly, the determination of the 
legal status of parties arising out of and involving agency relationships should 


not be the subject of an enforcement proceeding. 


II. GENERAL SUMMARY OF FACTS AND ARGUMENTL/ 


Mrs. Sari Friedman was the President and charter organizer of the 
charterer, the New York State Teachers Study Group (NYSTSG). Her husband, 
Michael Friedman, was a travel agent doing business under the name of Nelson 
Travel Service prior to May 1965 and, subsequent thereto when he caused the 
business to be incorporated, President and mijority stockholder of his agency 
business. (Priedman is hereinafter referred to variously as "Friedmn" or 
"Nelson" and his wife as| "Mrs. Friedman".) The circumstances and this proceed- 
ing arise out of the larceny by Friedman of a large sum of money collected by 
Mrs. Fricdman from numerous members of NYSTSG for the purpose of participating 
in charter flights. Friedman had been requested by Mrs. Friedmn, the President 
and charter organizer, to locate available equipment for a number of flights 
from qualified, authorized carriers. Mrs. Friedman had entrusted the funds to 


Mr. Friedman to be disbursed for various purposes ranging from the purchase of 


1/ For the convenience of the Examiner we present in the form of Statement of 
Facts, Section III, of this brief, infra, a detailed evidentiary abstract 
of the record annotated to the transcript references. 
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stationery and secretarial Barrices to the cdtaining of aircraft and the engag- 
ing of various air carriers, of which Capitol was only one. : 

Friedman was indicted for and convicted of larceny from the possession 
of the chartering organization of money owned by the charterer and divers un- 
known persons (presumably the charter participants) of $165,562.07 (Appendix A). 

On July 12, 1965, a plea of guilty to the charge of larceny was 
entered in the Supreme Court of New York and Mr. Friedman was committed to State 
Prison for a period of not less than four nor more than ten years (Appendix B). 

In a subsequent proceeding against all the persons involved in the 
matter, brought by the New York Attorney General, the Supreme Court of New York 
not only dismissed the proceeding against Capitol on the merits, but also took 
the unusual step of awarding Capitol court costs to be recovered from the State 
of New York (Appendix C). 

The petition for enforcement in this case is based upon the Premise 
that Friedman, who was a travel agent, engaged primrily in representing NYSTSG, 
was the agent of Capitol for all purposes, because of the fact alone that Capi- 
tol executed a standard pro form charter agency agreement limited a6 @ single 
charter flight. The agency agreement (BOE-2) specifically excluded authority. 
to collect money, as agent of Capitol, and the charterer had notice ‘thereof. 

The rationale of BOE is contrary to the iniictment and conviction of 
Mr. Friedman, in that it rests upon the premise that the monies paid to Fried- 
man, were paid to him as agent for Capitol. Under this rationale it must be 
found that the funds stolen were the monies of and in the possession of Capitol. 
As a mtter of fact and law the funds were those of the charterer, as alleged 


in the indictment and as admitted in the guilty plea of Friedmn. 


The record in this case shows clearly that Friedman was selected as 


the intermediary by the charterer, that the monies were entrusted. to Friedman 


by the charterer, and that the charterer intended such monies to remin those of 
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NYSTSG until paid out on behalf of the NYSTSG and at the direction of the 
NYSTSG. The record thus establishes beyond any question that Friedman was the 
agent of NYSTSG for the disbursement of funds, and that the agreement with 
Capitol was primarily one for compensation and to provide necessary documenta- 
tion. 

In fact, this record shows that the charterer did not even give Fried- 
man funds earmarked for the specified payments in accordance with the terms of 
the charter contract with Capitol, or pay Friedman in his alleged status as 
agent for Capitol, but rather as agent for NYSTSG. 

The theory advanced by BOE would subject not only Capitol, but also 
ali the other air carriers with whom Friedman dealt on behalf of the charterer, 
including at least Aeronaves Mexico, World, Trans International and British 
Eagle, to practically unlimited liability in unknown amounts for the acts of 
persons employed by the charterer and placed in a position of trust by the 
charterer which enabled the agent to misuse the charterer's money. 

The ultimate issues here involve principles of general and local law 
which the Board should not endeavor to resolve. While the Board may order a 
carrier to comply with the provisions of the Act, it should not undertake ques- 
tions of contract and agency liability as between private partics. This is 2 
matter over which the ordinary courts of law are open to resolve. American 
Airlines, Inc. v. North American Airlines, Inc., 351 U.S. 79 (1956). 

This proceeding was brought against Capitol alone, despite the fact 
that Friedman apparently stood in the same relationship with all of the other 
earriers involved. The other carriers took the same position as Capitol; that 
the money stolen was the money of the charterer and that they had not been peid. 

The only distinction between Capitol and the other carriers was that 
Capitol did not cancel its flight, which it contracted to operate, and did not 


leave the passengers stranded. On the advice of local experienced counsel with 


36 years of civil law practice in New York and 20 years' practice before the 
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Board, it took the position that it had not been paid in full as required by 
Section 295.1s(e) of the Beonomie Regulations and its tariffs. At the urging 
of the charter participants it collected the deficit from them and operated the 
flight to avoid hardship on the charter participants, with the understaniing, 
with the charter participants, that their only legal remedies were against 
Priedman and the NYSTSG. 

It must be borne in mind that this action was taken under emergency 
conditions, shortly after Friedman and his wife disappeared, when huntreds of 
persons claimed to have seats on Capitol and there were unknown allegations as 
to possible liability. However, facts subsequently mde known and Revetored 
on this record show that the advice of Capitol's experienced counsel was correct 
as &@ mtter of law. , 

The events giving rise to this proceeding involve an isolated, unusual 
and nonrecurring event, of the type in which the Board has declined to take 
enforcement action in the pst. Not only would such action not serve a useful 
purpose, but would be unjust under the peculiar circumstances here involved. 

Therefore, the Examiner should fing that Friedman was entrusted by 
the charterer to disburse funds on behalf of the charterer and that as a@ matter 
of law, he was the agent of the charterer for such purpose. This enforcenent 
Proceeding should be dismissed. 

The whole setting in which the alleged violations ms involved 
highly unusual circumstances brought about, not by action of Capitol, but 
rather independent actions of others. Capitol acted in good faith and while 
certain employees of Capitol may have been too trusting or even as the Bureau 
Claims, negligent, the mtters alleged to be violations do not relate to such 
negligence, 

The fact of the mtter is that the charterer, through its President, 


in possession of nearly a quarter of a million dollars obtained from members 


of the organization entrusted a third party with those funds. The third party, 
| 
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while a travel agent, was intimtely associated with the charterer, not only in 
terms of being the husband of its President, but also intimately connected with 
the origination, solicitation and administration of the whole charter program 
of the charterer. While it was denied that Friedman had anything to do with 
the collection of the monies, the records were kept in his home. Friedman re- 
produced the solicitation material, obtained secretarial services on behalf of 
the charterer, purchased stationery on behalf of the charterer andi in fact was 
charged with administering the disposition of all the funds of the charterer 
collected for charter flights and other activities. Friedman had control of 
the selection of carriers, and Capitol was forced to do business with him as a 
result of the control given him by the charterer. 

Capétol's involvement with Friedman not only stemmed from the actions 
of the charterer but also were extremely limited. He sought out Capitol in 
trying to locate equipment and arranged one flight with Capitol of a number of 
charters which had been previously programmed, and were arranged with other 
carriers. 

Under these circumstances, to impute the wrongdoing of Friedman, or 


the trust in him imposed by Mrs. Friedman, to Capitol would be a grave mis- 


carriage of justice, and contrary to the common concepts of equity which imposes 


liability for loss, such as here concerned, upon those placing the wrongdoer in 
& position of trust. In this case the law clearly requires a determination 
that Friedmn/Nelson wes the agent of NYSTSG for the disbursement of funds, 
and that the loss mst be borne by the charterer, whose representatives clearly 
regarded Nelson as agent of the charterer and imposed upon him the trust which 
he violated. | 

The operation of the flight without e certified mnifest and without 
all of the documentation required to be furnished by the charterer was due to 
circumstances beyond the control of Capitol. While the lack of such documents 


might have justified, froma strictly technical viewpoint, the cancellation of 
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the flight, such cancellation would have resulted in undue hardship upon the 
bona fide charter participants and have been adverse to the public interest. 
It is clear that the action taken by Capitol under these highly EOE cir= 
cumstances was in the overall public interest and does not justify any enforce=- 
ment action against Capitol. 
ITI. STATEMENT OF FACTS - DESCRIPTION OF PARTIES AND TRANSACTIONS 
A. The Charterer-NYSTSG 

The New York State Teachers Study Group (Charterer or NYSTSC) ds an 
organization of bona fide teachers in the State of New York formed to exchange 
information about study abroad (Tr. 16). It has been in existence for a sub- 
stantial period of time and has chartered aircraft for trips abroad for a num- 
ber of years (Tr. 17). | 

There is no evidence in the record which would indicate that the 
charterer was not in fact charterworthy or that any ineligible persons were 
permitted to participate in any flight. All the evidence adduced confirms 
that the organization was in fact charterworthy and that the mrtichoms in 
the flights were cligible therefor (Tr. 225 et seq.; 241 et seq.; 255 et seq.; 
2TL et seq.). | 
B. : i Friedrmen 

The President of the NYSTSG in 1965 was Mrs. Sari Friedman, a teacher 
in the New York City School System since March 1957 and a member of NYSTSG 
since January 1963, who became President of the charterer in Novenber 1964, at 
the time that the group became incorporetoseey Prior to that time, she had 
been a member of the Flight Committee and Treasurer of the organization (Tr. 
15-16, 82). 


Mrs. Friedman was in charge of all arrangements for charter trips. 


She was responsible for having the solicitation mterials printed (tr. 65), 


2/ As noted, infra, Mr. Friedman arranged for the incorporation of ‘the organiza- 
tion through an attorney of his choice whom Mrs. Friedman never met. 
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collected charges from the charter mrticipants (fr. 28), kept the record of 
payments by charter perticipants in a ledger book which was kept in her home 
to which all payments were sent (Tr. 21, 2h, 32), deposited the funds in the 
name of the NYSISG in a bank account on which all checks were drawn over her 
signature (Tr. 37-38, BOE-55-96), and signed the charter contracts (BOE-1; Tr. 
68). 
C. The 1965 Summer Charter Program 

Mrs. Friedman testified that money was collected for "approximtely 
five" charter flights programmed for the summer of 1965 (Tr. 18). A pre-flight 


notice of the charterer (BOE-27) and a solicitation flyer (BOE-110) and record 


of receipts (BOE-36-44) indicate that five roundtrip charters were scheduled: 


(1) a roundtrip “Brittania" charter to London departing on July 18 or 19, 
designated as Flight #4; (2) an Orient charter on an unspecified date, designated 
as Plight #5; (3) a roundtrip jet charter to London and Paris departing on July 
2, designated as Flight #1; (4) a roundtrip jet charter to Paris and Rome de- 
parting on July 1, designated as Flights #2 and #3; and (5) a rowmdtrip jet 
charter to Paris and Rome on July 4, designated as Flights #6 and #7. The 
names of the carriers are not shown on the printed notice. BOE-26, a notice 

of boarding information issued by the charterer, correctly shows Capitol as the 
operator of the July 1, 1965, roundtrip flight to Paris and Rome, returning from 
Paris (designated by the charterer as Flights #2 and #3), the flight here at 
issue and the only flight contracted by Capitol. 

Mrs. Friedman testified that she believed that the carriers involved 
were Capitol, World and British Eagle although she later learned that a deposit 
had been placed with Trans International (Tr. 34-35). 

Mrs. Friedman testified that she signed the Capitol charter agreement 
(BOE-1, Tr. 68); that she had looked at it and saw that it was on the form of 


Capitol Airways and related to a flight to depart New York July 1, 1965 (Tr. 68); 
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that she was unable to state whether or not she saw the notice, "Make all 


checks payable to Capitol Airways, Inc." (Tr. 69). : 

he Bureau has conceded that Capitol did not enter into any agreement 
for any flight other than on July 1, 1965 (Tr. 88-90). 

D. The Haniling of NYSTSG Funis | 

Money was collected by the organization from members for participation 
in various flights by transmittal to Mrs. Friedman at the personal residence 
of herself and husband, Mr. Friedman (Tr. 21). She there minteined a record 
of payments in a book with the assistance of two other members (Tr. 2h, 32). 
Portions of this book were introduced in this record as BOE-28 through he 

The portions of the ledger book introduced by the Bureau purport to 
represent collections for Flights #1, #2, #3, #6 and #7 and do not include 
collections for Flights #4 and #5. The entries are not in completely chrono= 
logical order and show initial collections for participants ranging from 
Novenber 27, 1964 to as late as June 22, 1965. According to Respondent's cal 
culation from these exhibits, the collections, after refunds, cancellations 
ama transfers between one flight and another, amounted to over $155,000. 

Mrs. Friedman testified that the ledger book was kept at ell times, 
until turned over to the District Attorney in her home in the Bronx, New York 
City, which was also the home of her husband Mr. Friedman (Tr. 31-32). She 
testified that the ledger covered entries from about September or October 1964 
through "probably" the end of June /19657 (Tr. 31-32). | 

Mrs. Friedmn further testified that payments were deposited in the 
NYSTSG account in the Manufacturers Hanover Trust Company; that paymente were 
made, in some cases, to tour agencies, such as UNITOURS, or directly to eir- 
lines, and to Nelson Group Travel for disbursement to airlines and tor adver= 
tising and other administrative expenses (Tr. 37-38). : 

The Bureau introduced into evidence 42 checks designated as exhibits 
BOE-55 through BOE-96. The checks so introduced were numbered, with one 
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exception, from "563" in the case of BOE-55 to "788" in the case of BOE-%6. 


There were 153 other unexplained checks issued to Nelson out of the charterer’s 
funds. All of the checks introduced as BOE-55-96 were issued to Nelson during 
the period between November 9, 1965 and May 19, 1966 and given to Michael Fried- 
man by his wife (Tr. 43). 

An analysis of notations on the checks from the NYSTSG to Nelson 
indicates that approximately $2,800 was paid to Nelson with the intent that he 
apply that sum for brochures, secretarial and administrative expenses, $0,000 
for ea trip to Mexico during the Easter holiday, approximtely $43,000 for a 
charter by World Airways, $27,730 for a British Fagle charter and $2,000 for 
1966 charters. The balance of approximately $127,000 according to notations, 
was to be applied by Nelson as follows: $20,933.80 to the July 1 charter; 
$25,278.80 to the July 2 charter; $16,000 to the July 4 charter ani the balance 
of $65,213.40 for other summer 1965 charters. However, the last amount repre- 
sented by six separate checks was not broken down between specific charters or 
otherwise allocated for specific flights. Mrs. Friedman was not able to point 
to any specific checks which would show that money was given to Nelson to pay 
Capitol in full for the July 1 flight. 

The foregoing is based upon notations on the left front of checks 
"to list what the check was for and what it covered” (Tr. 43). Mrs. Fricdmn 
testified that she also issued "at least one" check to Capitol and "at least 
one” to British Eagle for summer 1965 flights. It was conceded that Capitol 
received a check for $25,000 directly from the charterer, NYSTSG, that was 
applied to the July 1 flight. Mrs. Friedmn testified that she mde payments 
to World for Easter flights and other payments directly. Mrs. Friedman testi- 
fied that the check mde out to Capitol Airweys was given to Mr. Friedman for 
transmittal to Capitol (Tr. 55); that she generally made payments for flights 
by carriers to Nelson to be disbursed by Friedmen (Tr. 56). 


- 559 - 2 Tr. 561 
(tr. 561] 

The checks of NYSTSG offered in evidence covered a whole mee of 
transactions, and the individual checks were made out to Nelson for a whole 
variety of purposes. For example, BOE-59 in the amount of $1,690.72 was 
allegedly paid to Nelson for a deposit to Aeronaves for an Faster flight, 
brochures for an Orient trip and stamps and labels (Tr. 83). BOE=55 was paid 
to Nelson for brochures and stamps; BOE-56 was paid to Nelson for the purchase 
by NYSTSG of stationery, cards, letterheads, etc., purchased from Aladdin 


Associates (Tr. 83-04); BOE-60 and 62 for deposits on hotels in Mexico. Others 


include payments for “secretarial” expenses (BOE-75; BOE-89). 

Mrs. Friedman testified that she funneled money from NYSTSG to Nelson 
to mike payments on behalf of NYSTSG on various flights, for various tripe and 
for various purposes (Tr. 85) and that she trusted Nelson to act tor NYSTSG 
for various flights and various mtters (Tr. 85). When various monies were 
turned over to Nelson for various flights, there was no designation as to how 
much should be paid for each trip (Tr. 6) and it was left to Nelson to allo- 
cate the monies on behalf of NYSTSG (Tr. 8-87). | 
E. Relationship Between Mrs. Friedman and Mr. Friedmn/Nelson 

Michael Friedman is the husband of Sari Friedman, President of NYSTSG. 
The Friedmans had been married for 19 years and there was, according to Mrs. 
Friedman, a close relationship between the couple (Tr. 72) both of whom resided 
in the home where the records of the NYSTSG were kept and to which payments 
vere sent, In fact, when NYSTSG was incorporated it was arranged by Mc, Fried- 
men (Tr. 71, 75, 126) through an attorney whom Mrs. Friedman, who became 
President of NYSTSG at the time, never met (Tr. 71, 75). | 

Mrs. Friedman testified that she spent most of her working time in 
connection with her duties as s teacher (Tr. 78); that she did not have suf- 
ficient time to negotiate with airlines (Tr. 78); that the problem was to find 


airlines which had aircraft available (Tr. 73); thot she used her husband, 
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President of Nelson Group Travel, because of his greater experience in that 
fiela (fr. 73); that she had used her husband since early 1964 when he entered 
the travel agency business for all NYSTSG business (Tr. 73-74); that when she 
peid her husband she assumed that the monies would be paid to the proper 
parties (Tr. 76-77); that she relied upon him and never distrusted him (Tr. 1)3 
that he acted as her agent in paying monies to various airlines (Tr. 77); that 
when airlines were contacted, this was done by Nelson (Tr. 79) and that she 
did not designate any airline (Tr. 79); that when a charter agreement was sub- 
mitted, it was the result of work and services of Nelson on behalf of the 
charterer (Tr. &); that for charter flights in 1965, the Study Group used 


solely the services of Nelson (Tr. 8); and that NYSTSG peid Nelson for various 


services (Tr. 81); that in having Nelson seek out various airlines, negotiate 


the pricing, etc., it was done on behalf of the charterer (Tr. &). 

Michael Friedman was the sole owner of Nelson Travel Service formed 
at the beginning of 196% and the principal stockholder and President of Nelson 
Group Travel when it wes incorporated (Tr. 93-94). The only charters he had 
arranged with Capitol prior to 1965 were three charters in 1964 to Europe for 
NYSTSG (Tr. 94). These were the only charters he arranged with any carrier 
prior to 1965 (fr. 130). On such charters, Friedman arranged for the aircraft 
with the airline, filled out necessary CAB forms, helped the group director 
to set up the program of how he would receive money from the participants, 
prepared the manifest and all other necessary paperwork (Tr. 95). 

Mr. Friedman testified that he arranged for a charter flight by 
Capitol Airways to be operated on July 1, 1965, for the NYSTSG, that his wife 
was in charge of arrangements for the Group, and the he entered into an agency 
agreement with Capitol for that one flight (Tr. 96, 99). He also testified 
that he arranged a flight with British Ingle, two with Trans International and 
one with World Airways (Tr. 129-130). 
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F. Hand. Funds > n | 
Friedman testified that the NYSTSG checks received from his wife 
were deposited in the accounts of Nelson Travel Service or Nelson Group Travel 
and commingled with other funds (Tr. 100, 132); that when Nelson paia a pare 


ticular carrier, it was impossible to tell whose money was being applied (Tr. 


132-133); that the checks received from NYSTSG were for full payments, partial 


payments in varying amounts and for varying purposes (Tr. 127, 132); that 
Nelson Group Travel Corp. was requested to use these funds for the purposes 
indicated on the checks (Tr. 127); that his wife trusted him to handle the 
money accordingly (Tr. 127); and that he agreed to handle the money accordingly 
(Tr. 128); that if a check were received by Nelson for a payment of a charter 
flight which was later canceled, Nelson Travel would have returned the money 
to NYSTSG (Tr. 128); that he and Nelson were in sole charge of how the money 
was paid out (Tr. 129). i 

Nelson testified that he advised his wife to make one check payable 
directly to Capitol and the others to Nelson (Tr. 135-136); that he paid 
Capitol the checks represented by BOE-98 and 99 for the July 1 flight, that he 
had also given Capitol a check (BOE-12) on which he stopped payment (ar. 102- 
103); that he had transmitted to Capitol the check of NYSTSG for $25,000 made 
out to Capitol; and that there were deposits on flights, other than for NYSTSG, 
which were to be applied to NYSTSG (Tr. 104; Cf Friedman at 131-13h). He 
agreed that all that had been paid to Capitol was $35,362 (Tr. 13h). 

Mr. Friedman testified that monies received from NYSTSG were applied 
to expenses of his business (Tr. 138) and that he deceived his wife who relied 
upon him in the operation of the charters (Tr. 138); that for this aceon he 
was convicted of larceny; that he had pleaded guilty to grand larcery and is 
currently serving a sentence in State prison (Tr. 114); that he had altered 
a $4,000 check to $104,000 in connection with another transaction aa is 


serving two years sentence for that crime (Tr. 148-149). 
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G. {he Charter and Agency Agreement 


The charter agreement (BOE-1) with NYSTSG wes signed and accepted 
vy Capitol in late December 1964, at which time an agency agreement (BOE-2) 


for the July 1, 1965 flight was issued to Nelson (Tr. 162-163; 289). The Group 


had previously head charters with Capitol and it was understood that it had 
already solicited participants for and had collected deposits for the July 1 
flight and that there was no need for Nelson to solicit the Group (Tr. 290-1). 
The charter contract vas limited to a single flight at the price of $52,331 
and comteined the prominent notation, "Make all checks payable to Capitol Air- 
ways, Inc.” (BOE-1). 

The agency agreement (BOE-2) was a standard form limiting the agent's 
authority to the July 1, 1965 flight, requiring the agent to represent as 
directed by the carrier and to abide by the regulations of the Board. Under 
the terms of the agency agreement the agent agrees not to accept funds as agent 
for the carrier and to assure that the charterer mkes all funds payable to 
the carrier. 

EH. Actions By Capitol 

The only peyments received by Capitol on the July 1, 1965 flight, 
the only flight for which Capitol had contracted (Tr. 18), were two checks 
of Nelson in the amount of $5,281 in January 1965 (BOE-99) and a check for 
$25,000 of NYSTSG (Tr. 168). On March 5, 1965, Capitol advised Nelson that 
payment on the charter flight of $20,932 due March 1, 1965, was delinquent 
(BOE-7). On March 31, Nelson was again advised that the payment was delinquent, 
noting that although payments from the Group were slow, attempt should be mde 
to hasten payments (BOE-8). A further letter, reflecting telephone conversa- 
tions, was sent on April 30, 1965 (BOE-10). On May 11, 1965, an acknowledgment 
of the receipt of a check for $20,937.40 was mide and extension of final payment 


was grented until June 1, 1965. However, payment was stopped on the latter 


. 
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check (BOE-11-13). Capitol wes advised that the check had been drewn on the 
wrong account (Tr. 167, 177). On June 10, 1965, acknowledgment was mde of 
the receipt of the $25,000 check from NYSTSG, noting that final payment of 
$16,864.80 was due and urging that the CAB forms be submitted as soon as pos- 
sible (BOE-4). | 

While the payments were late, extension was granted with the approval 
of Capitol's home office (Tr. 173-174), but almost daily requests were mde 
for final payment and for the CAB forms (Tr. 311). ‘The Vice President - 
Pinance, learned of the difficulties in collecting carly in June, but was 
assured that payment was going to be made immediately (Tr. 323-32). 

Capitol's New York sales mnager only became concerned after June 20 
when he heard that flights on other carriers had not been paid for (tr. 175-176, 
204) and when neither Friedman nor Mrs. Fricdman could be found (tr. 294). On 
the weekend of June 25, Capitol's Vice President received a call eccen counsel 
for another carrier, who advised that Mr. and Mrs. Friedman could not be found, 
secking addresses of other members of NYSTSG, and who stated that thet carrier 
was cancelling two flights for NYSTSG because it had not been paid in full 
(tr. 325). | 


Capitol managed to obtain e manifest from Nelson's office (Tr. 177, 


295) and a telegram was sent to each person on the manifest that the flight 
was in jeopardy due to nonpayment and that oa meeting would be held = June 29 
at which the addressec's attendance and that of officers of NYSTSG were re- 
quested (BOE-111). This meting was held rether than cancelling the flight 
because of the impending hardship on the passengers (Tr. 325). Tho New York 
seles mnager was instructed to contact Capitol's New York counsel ana to act 
in accordance with his instructions (Tr. 326). : 
At this meeting, approximtely 500 persons in lieu of the anticipated 


180 persons appeared (Tr. 180, 245), as well as representatives of the office 
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of The Attorney General of the State of New York (fr. 193). At this crowded 


meeting on a hot, hectic might at which it was hard to hear anything and at 


which numerous people were talking and clamoring (Tr. 198-199, 210, 235, 2h7, 


251, 264, 347), and at which repeated efforts to persuade persons from other 
flights by other carriers to leave were fruitless (Tr. 240-241; 253), counsel 
for Capitol explained the situation, informed the group that there was a 
serious problem involved as Capitol had not received full payment as required 
by its tariff, and that the easiest course would be to cancel the flight and 
refund the money paid, and that the airline wanted to do what was proper (Tr. 
348, 249, 250, 27h). 

During the course of this discussion, there were numerous interrup- 
tions (Tr. 348-350, 264) and the group pleaded that the flight be operated and 
that they would make up the balance (Tr. 350). The representatives of the 
Office of The Attorney General of the State of New York did not object to the 
payment of the balance by members of the flight (Tr. 350). 

Counsel testified that he was torn between the fact that cancellation 
would cause difficulties and bad publicity and that operation of the flight 
without collecting the balance would be a tariff violation of Section 295.14(c) 
of the Economic Regulations (Tr. 349-351). 

At the request of the group, each member was permittcd to pay a pro 
vata share of the deficit in payment (Tr. 265) ani the flight was operated on 
schedule (Tr. 327). 

The additional persons, were those presumably stranded as a result 
of cancellations by other carriers. 

The uncontradicted evidence shows that Capitol was concerned primrily 
with compliance with the tariff requirements and reluctantly accepted the pay- 
ments from the charter participants, in lieu of cancellation. As testified by 
BOE witness Geller: 
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By counsel for Capitol] Do you recall me telling the 
people at the meeting that we were more concerned with 
the question of law and tariff compliance than we were 
with the question of the difference in money? 
You were very concerned that Capitol be protected and 
not do anything illegal. That seemed to be very aaEL 
on your mind. 


Yes, I said that that was much more fapartene chan ie 
difference in the money, isn't that correct? 


Or the convenience, or anything else. That was your 
main concern. 


Obviously. 
That's right." (Tr. 2h9) 
* + & 


By BOE counsel/ Could it have been a Capitol repre= 
sentative? 


Well, yes. First he didn't even want to take the checks 


because they weren't supposed to deal with us but through 
the group. 


But they accepted your money directly nevertheless? 


That's right, because it had to be done immediately 
because the flight was there anie=." (Tr. 255). 


Capitol would not have suffered by the cancellation of the flight. 
There was a shortage of equipment at the time and the military was actively 
seeking additional lift (Tr. 154, 329). Capitol acted out of a sense of public 
responsibility to the passengers, gave them an opportunity to cure the problem 
and secure the transportation (Tr. 329). It was more concerned with compliance 
then with the balance of $16,000 (Tr. 348, 330). | 


The charter participants were clearly advised that if they peid the 


deficit, as they requestcd, that they would be limited to their remedies ageinst 
Nelson ani/or Friedman, At the time, they were also advised that their chances 
of TeCOVErS; were remote (Tr. 349-350). However, by the time of neering, sub~ 
stantial monies had been collected under assignment for the benefit of credi- 
tors (Tr. 215-216). 
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Ty. ‘THE COMPLAINT IS BASED UPON THE FAULTY LEQAL PREMISE THAT 
PAYMENT TO FRIEDMAN WAS PAYMENT TO CAPITOL 


A. Statement of Applicable Jaw 

The Bureau, which has the burden of proof, has not shown that Capitol 
hes acted in any way in disregard of the Board's regulations or the provisions 
of the Act. 

The essential gravamen of the Complaint depends on an assumption of 
law that Nelson received funis from the chartering organization "in the capacity 
of agent for Capitol". This is as a mtter of law and fact erroneous under the 
circumstances here involved. 


The Bureau's premise apparently turns on the assumption that the pro 


form “agency” agreement between Capitol and Friedman placed Priedmen well-nigh 
in the position of general agent of Capitol, authorized to receive funds for 
and in the stead of Capitol, and that payment to Friedman discharged the organi- 
zation's financial responsibility to Capitol. But the relationship of the 
parties, one to the other, is not so eesily determined by over-simplified 
nomencinture or semantics. In this case, it is clear that a relatively ex- 
tensive charter program was planned by NYSTSG, primrily through its President, 
Mrs. Friedm.n, who relied upon her husband, Michsel Friedmn, for most of the 
details and administration. This was accomplished prior to Capitol'’s commitment 
to the one flight and prior to the agency agreement executed with Friedman. The 
so-called “agency" agreement is one primrily to cover the payment of allowable 
compensation under the Regulations and to insure necessary documentation. Fried- 
man was not hired as agent by Capitol to solicit the charters. Priedmn, on 
behalf of the NYSTSG, sought out Capitol among other carriers to find equipment 
for the program. The agency agreement is strictly limited and provides no 
basis for finding, by implication or otherwise, any power or authority by Fried- 
man to accept payments for Capitol. The charter contract, signed by Mrs. Fried- 


man, expressly, in large letters, provides that all checks must be mde payable 
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to Capitol. The evidence shows that NYSTSG, through Mrs. Friedman, its Presi- 


dent, made Friedman its agent with substantial sums given to him commingled for 
a variety of purposes ani to be disbursed by him at the direction of NYSTSG (Mrs. 
Friedman) or at his discretion on behalf of NYSTSG. The funds stolen by Fried- 
man were the funds of the charterer, not the funds of Capitol, and they were 
received by Friedman as agent for the charterer and not as agent for Capitol. 
This is clear as a mtter of fact and as a mtter of established law. To what- 
ever extent Capitol accepted checks from Friedman they were received from his 
as agent for the organization. The Bureau's premise, relying as it does upon 
the designation of Friedman as agent, is at war with both the common practices 
in the industry, with the facts in this case, and with the law applicable to 
the facts in this case. | 

Under general agency law, merely because parties have described a 
relationship as an “agency” does not mean that agency relationship results; the 
relationship is created by law. If the relation to which the parties agree 
satisfies the tests for agency, that is what it is. Jaw of Agency, Warren A. 
Seavey (1946), Section 3p.3/ : 

Agency is a consensual, fidiciary relation between two persons created 
by law by which one, the principal, has the right to control the conduct of the 
agent, and the agent has a power to affect the legal relations of the principal. 
Seavey, Section 3. /NYSTSG controlled the disposition of the commingled funds 
entrusted to Fricdmn/. 

Agency is intrinsically consensual, not necessarily contractual, Con= 


sideration is not essential; one acting for another at the others direction is 


3/ Rather than citing numerous cases herein, reference will be mide to the 
Seavey text hereinafter cited as "Seavey" which is one of the very recent 
texts on the Law of Agency (See Seavey, Preface). Mr. Seavey is an out- 
standing authority on agency and Reporter for the Restatement of Agency and 
numerous cases are cited in the text in support of the conclusions of law 
for which Seavey is cited herein. : 
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an agent although he receives nothing for so acting. A husband may be an agent 
for his wife even where he cannot contract with her. Seavey, 3A. 

The “principal” is one who permits or directs another to act for his 
benefit and subject to his control and direction. The "agent" is one who has 
undertaken to act for another and to be controlled by the other in so acting. 
Seavey, 3B. 

The right of the principal to direct what the agent shall do is basic. 
It is a violation of duty for the agent to act for his principal in ea manner 
contrary to orders and he has a duty to obey all orders which are within his 
contractual undertaking. Seavey, 35. 

A generel agent is one continuously employed to conduct a series of 
transactions. A special agent is one employed to conduct a single transaction 
or a smll group of transactions. Seavey, Sec. 5. The distinction turns on 
continuity of service rather than the breadth of the agent's power. Seavey, 
Sec. 5A. The purpose of the distinction is to limit the principal's liability 
for wnauthorized acts of special agents, while subjecting @ principal to liabil- 
ity for acts of generel agents which, although unauthorized, are those which 
such general agents usually perform. 

It is not unlawful for an agent to act for both parties to a trans~ 
action if both know of the dual employment. If such agent is negligent or 
fraudulent, it is sometimes difficult to decide which one should bear the 
resulting loss. If he is in the general employment of one of the parties, it 
is inferred that his primary allegiance is to the generel employer, and that 
the latter should bear any loss caused by the agent's conduct. Seavey, Sec. 12A. 

There is nothing wrongful on the part of a debtor in mking the agent 


of his creditor his agent to pay the debt, as where he gives the agent a note 


for the amount due with the creditor's agent agreeing to pay the debt. Seavey, 


Sec. LIGA. 
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In the cases in which the coumon agent of the buyer ani seller em- 
bezzles the difference between the amount given him by the buyer ani that which 
he gives the seller, the courts teni to throw the loss upon the wayer. Seavey, 
Sec. 9. : | 

A person receiving money from another to be paid to a thira, is~ 
normally the agent of the one giving him the money. When & person acts as 
agent of both parties, he. my be an escrow holder, but he is not an escrow 
holder, but an agent, if one party can direct him how to deal with property. 
Seavey, Sec. 10D. | 

A person is not an agent for another in doing an act or conduct 
a transaction unless the other had the right to control and have it done for 
his benefit. Seavey, Sec. ll. | 

If one dealing with an agent learns or otherwise has notice of facts 
which should lead him to believe that the agent is not authorized to conduct 
a transaction, there is no longer apparent authority to conduct-it. | Seavey, 
Sec. 18. A person cannot bind a principal to a contract or conveyance because 
of apparent authority or inherent agency power, if he should know, bas reason 
to. know, or has been notified that the agent is not authorized to make it. Both 
apparent authority and inherent agency power have been created Saiemeay to 
protect persons acting with circumspection and good faith. Seavey, Sec. %. 

Under the law of New York, where the charter contract and the agency 
agreement were made, and the situs of Friedman, the chartering organization, 
the transactions between Friedmn and his wife, and the origin of the transpor= 
tation, the law is even mre restrictive as to the authority of an agent. Under 
New York law, the purpose of a written agency agreement is not to define the’ ~ 
authority of the agent as between himself ani the principal, but to evidence 


the a! of the agent to th ies with the agent g. Keyes v. 
Metropolitan Trust Co., 1917, 220 N. Y. 237, 115 N.E. &55. | a 
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In New York, the fact that a person my be the agent of one party 
does not prevent him from being the agent for the other party or both. Thus, 
in a recent case, Asher v. Herman, 1966, 267 N. Y. Supp. 2d 932, where an 
escrow agent who embezzled funds in a real estate transaction was the the 
attorney, and therefore the agent of the vendors, the court rejected the con- 
tention that the vendors were responsible for the loss. In that case, the 
court dismissed the buyer's contention that the vendors, by agreeing to refund 
payments made in case they were unable to convey the property, became the 
guarantor of the escrow agent who was their attorney. The court found that 
vendors had nothing to refund to the purchaser because they had received nothing 
from the purchaser. 

Similarly under New York law, a person my be agent or servant even 
though he receives no compensation from the principal o> mster and is paid by 
another. Barile v. Wright, 261 N.Y. 1; Callahan v. Munson Steamship Line, 126 
N.Y.S. 538; Koetnitsky v. Mathews, 118 N.Y.S. 366, 367, Cf. 3 Am. Jur. 2a 
88255-256. An agent for one of the parties to a sale my legally mke a con- 
tract with the other party to the transaction for compensation with the knowl- 
edge and consent of the party. 

Nor is it essential that any actual contract exist or that compensa- 


tion be expected by the agent or agreed by the parties as long as the relation- 


ship arises by the consent of principal and agent. Barile v. Wright, 256 N.Y. 1. 


One dealing with an agent is bound to inquire as to the extent of 
his authority and has the burden of proof to establish such authority. When 
he knows that he is dealing with an agent with limited or ciucumscribed author- 
ity, be cannot hold the principal. He must acquaint himself with the strict 
extent of the agents’ authority, and deal with the agent accordingly, as he is 
bound by the limited authority. S e ber Prod, Co. v- Purofied Down Prod. 
Corp. 139 N.¥.S. 2a 783; Ernst Iron Works v. Durolith Corp. 270 N.Y. 165; 
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Quinlan v. Providence Weshingtop Ins. Co. 133 N.Y. 356; In re Fichtner's Wil2, 
96 N.Y.S. 2a 426. 


Even where a written agency agreement is not required, & person who 


deals with en agent with notice that the authority is in writing, is bound to 
know the extent of the agent's authority even though not exhibited to him, 
Schaffner v. New York Trust Co., 3 N-Y.S. 24 537. 

The Schaffner case, although not precisely on all fours, : is disposi- 
tive of this mtter. In that case, an agent was employed to sell books for an 
estate and to receive payment therefor, The buyer of certain of the books 
gave the agent a painting to sell with instructions to apply the proceeds to 
his indebtedness for the books. The agent fraudulently informed the buyer that 
he sold the painting, 50% for cash and 50% on credit, whereas he had sold the 
painting entirely for cash. The agent applied only 50% of the sale price to 
the indebtedness to the estate and subsequently became bankrupt. It was held 
that the buyer mst stand the loss; that the agent was the agent of the buyer 
for the sale of the painting; that the mere instruction to the agent to apply 
the proceeds of the painting to his indebtedness was not enough since there 
was no evidence that the proceeds of the sale of the painting sorcery 
applied by the agent on his books to the indebtedness to the estate by either 
debit to the estate or credit to the buyer. | 

Further, as to the buyer, with respect to other allegations, the 
court held that he knew or should have known that he was dealing with an agent, 
not @ principal, with limited and prescribed authority and was bound, at his 
peril, to ascertain the limits of the power and authority of the agent, in his 
capacity as agent for the estate. | 

Here, there is no question but that the representative of the charter- 
ing group knew that Friedmn/Nelson was en agent, and knew or should have known 


the extent of his powers as agent for Capitol including his lack of authority 
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to accept payments as agent of the carrier, especially as the charterer was on 
specific notice that all'payments on the behalf of the charterer were to be 
mide payable to the carrier; that the agent did not, in fact, have authority 
to accept payment on behalf of the carrier; that payments were made to the 
agent to disburse on behalf of the charterer; that the charterer, in fact, 
regarded the agent to be acting in its behalf in this regard; that the charterer 
asserted control over how the agent should disburse funds; that neither the 
agent nor the charterer, in fact, considered payments to the agent to be pay- 
ments to Capitol; and no'evidence whatsocver that the agent did apply any funds, 
other than actual payments to Capitol, to the charter. Not even the charter 
organizer herself could point to specific payments to be applied to the Capitol 
charter. The agent conceded that Capitol had not been paid any monies in ex- 
cess of $35,362 applied to the charter. 


B. Under A cable Law, ct That Friedman Wag the nt 
So Constituted With Full Knowledge And By Intent of Its President. 


Mrs. Friedman of course knew intimately her business relations for 
HYSTSG with Priedman, mew of the limited relationship of Friedman to Capitol, 
knew that she was disbursing funds of NYSTSG to Friedman to pay at her direc- 
tion and as agent for NYSTSG; knew that the funds were not the property of 
Capitol or any other carrier until and unless actually paid in hand into the 
actual possession of the carrier. 

There can be no doubt thet Mrs. Friedman, as President of the char- 
terer, selected Nelson to act as an intermediary, not only with regard to 


dealings with Capitol and other carriers, but also numerous other persons. 


The record shows that Mrs. Friedman paid Nelson nearly $250,000 and that Mrs. 


Friedman in most cases directed the purposes for which the money was to be 
spent, which ranged through a wide variety of purposes, or left such payments 
to the discretion of the agent. Where there was no designation of the specific 
purpose for which the funds were to be spent, Mrs. Friedman relied on her 
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husband to properly allocate the monies on behalf of NYSTSG. She in fact used 
him for all NYSTSG business. She employed him to reproduce solicitation 
mterials, to buy stationery for NYSISG, to yay hotel bills, to procure secre- 
tarial services as well as to find and negotiate with airlines with airereft 
available to provide charter perriceas The fact that when she requested 
Nelson (Friedman) to arrange @ charter trip, she afd not designate any airline 
confirms the fact thet Nelson (Friedmn) was acting on behalf of NYSTSG rather 


than any air carrier. In fact - Friedmn testified she conside 3 Nelson 


her agent. 

Mrs. Friedman undertook, while giving funds, including una Mocated 
funds and funds for multiple purposes, to direct ami control the aauner and 
purposes for which the funds were to be expended, another essential elonent of 
an agency relationship. Clearly, this was beyond the control of capitol or 
any other carrier. Obviously, until actually disbursed by Nelson (Frieamn) ; 
Mrs. Friedman on behalf of NYSTSG had the power to change the direction or 
purpose for which the funds were to be expended. The fact that Nelson would 
have returned money received from NYSTSG to NYSTSG if a flight peneicancel ied 
(Tr. 128), clearly underscores the fact that he accepted and held nooey, not 
as agent of the carrier, but as of NYSTSG. Friedman had no authority to dis- 
burse the carrier's funds, but did have the authority to disbursc funds for 
NYSTSG. Nelson's (Fricdmn's) duty to disburse the funds received from NYSTSG 
was to disburse them in the manner directed by NYSTSG. Nelson's employment for 
NYSTSG was mich more general in scope than his employment by Capitol, or any 
other carrier. | 

On the other hand, Capitol did not select Nelson (Frieamn) es an 
intermediary to conduct negotiations for NYSTSG. Nelson (Friedmn) aid not 
have the power to bind Capitol, a fact known to Mrs. Trines Gres the 
charter contract. In addition, Mrs. Friedman had actusl and legal notice that 


Nelson did not have authority to accept payments on behalf of Capitol. Capitol 
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had no power to control funds of NYSTSG in possession of Nelson (Friedman) and 
aid not attempt to direct or control any such funds. In fact, the dealings 
with Nelson by Capitol were, as shown by BOEi-10, in the context of dealing 
with "his group” and expediting payments by charter participants of the group 
for which he was acting. . 

While Capitol signed an “agency” agreement with Nelson, in accordance 
with industry practice (See the recently reissued Part 208) and as in fact 
required by terms of interim certificates of supplemental air carriers, the 
legal effect thereof must be evaluated in the light of the facts and industry 
practice. 


In charter operations, any person can be appointed as "agent" by a 


carrier. Except in circumstances here not present, where a carrier appoints an 


agent generally to seek charter business, the "agent" is selected by the char- 
terer to perform the service of obtaining e carrier and negotiating a price, 

on behalf of an in the interest of the charterer, satisfactory to the charterer. 
This is inconsistent with and vitiates any agency relationship in this regard 
between the intermediary and the carrier, Seavey, supra. This practice is 
recognized by Section 295, which prohibits the payment of a commission to a 
travel agent if he receives compensation from the charterer for the same serv- 
ices. 

The scope of the problem in this regard has been enhanced by the 
removal in the Trangatlantic Charter Investigation, Docket 11908, et al., of 
the prohibitions against travel agents assisting in the formtion of charter 
groups, handling the sale of air transportation to members of the group and 
engaging in the administration of charter flights. While Capitol concurs with 
the Board findings in the Board's decision in that case (October 8, 1963, p. 42) 
thet the elimination of the restrictions on activities of travel agents will 
enable the further development of charter travel by organizations previously 


unable or unwilling to organize their own programs, the removal of the 
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restriction which enables travel agents at the request of the chartering organi- 
zation to perform extensive services on behalf of the chartering organization 
has intensified the problem here involved, where the agent selected by the 
charterer and with whom the carrier is forced to deal, not by choice but as a 
representative of the charterer, can have entrusted to him considerable sums of 
money belonging to the charter participants. The practical realities of the 
present proceeding could subject charter carriers to almost unlimited liability 
for actions of persons over which they have no control as to selection, qualie= 
fications or otherwise. In this particular instance, which is an extreme case 
involving a relationship between the President of the chartering organization 
and the travel agent, of husband and wife, to subject Capitol to Liability is 
in effect to mke the carrier a guarentor of every chartering organization as 
well as of the agent selected by the organization. 

The fact that a carrier pays a commission to the intermediary does 
not make the intermediary an agent of the carrier. This is cee a 
lines of business. Thus, the fact that a real estate agent who assists 6 
person to purchase property receives a commission from the vendor does not make 
the real estate agent the agent of the vendor. Shell Eastern Petroleum Products 
v. White, 68 F.2d 279 (1934). | 

On the specific facts here involved, it is clear that the ‘NYSTSG 
employed Nelson (Friedmn) to arrenge for the trip in question and other trips 
and paid money to Nelson prior to the time of any agreement between Nelson and 
Capitol. The record shows that NYSTSG arranged the trip and collected deposits 
priog to the date that Capitol signed the charter agreement or the Seecry agree- 
ment with Nelson. 

Despite the recitals of the form agreement there was no Soritemgiation 
that Nelson would solicit the group on behalf of Capitol. He eee had been 


employed by NYSTSG to arrange for transportation with whetever carriers were 
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available, Unier the facts here present, the consideration to be paid by- 


Capitol wes for securing and executing proper documentation. The "agency" 
agreement specifically precluded Nelson from accepting money on bebals of Cepi- 
tol. In effect, the so-called Nagency agreement" was 8 mere agreement to pay 
compensation to the agent of the charterer, & common industry policy. 

While BOE would appear to argue that Capitol waived this provision 
by accepting payments from Nelson or was negligent in accepting such payments, 
in legal effect the Bureau is arguing that Nelson had apparent authority to 
accept payment on behalf of Capitol. This is legally faulty because the char- 
terer had actua] notice in the contract, not only that Nelson's authority was 
limited in that he did not have the power to execute a contract on behalf of 
Capitol, but also that he did not have the power to accept payments on behalf 
of Capitol. Under both general and especially New York law, where a party knows 
he is dealing with an agent, and especially where he knows the agent's authority 
is limited, he has a duty to determine the scope of the agent's authority. Here 
there was actual notice, the intermediary was in fact appointed by and the 
agent of the charterer, ani with such ea close and intimte relationship between 
the person empowered to'act for the charterer and the intermediary, there cannot 
be imputed any lack of actual knowledge. 

There is not a shred of evidence in the record that NYSTSG paid a 
single peyment to Nelson in the belief or in reliance on the fact, that he 
received payment on behalf of Capitol. All the testimony is to the contrary, 
to the effect that payments were made to Nelson to pay to Capitol and others on 
behalf of NYSTSG. 

The fact that: payments by check of the travel agent were accepted not 
only in this instance but in accord with general practice in the industry, mrely 
umierscore the fact that in practically all cherter arrangements of this type 


and particularly in this instance the trevel agent is acting on behalf of, under 


- STT - 
(tr. 579] 

appointment of, in a fiduciary relationship to, and therefore, ‘as agent of, 
the charterer. The only checks accepted by Capitol were made out to Capitol. 
No checks vere accepted which were mae out’ to Nelson or Friedman as agent-of 
Capitol. 

Furthermore, the charterer signed and had a copy of the charter con= 
tract. Without imputing any dereliction, criminal or otherwise to Mrs. Fried- 
man, there is no evidence that NYSTSG paid Nelson the amounts specified in the 
contract. ‘The contract which was signed by Mrs. Friedman on Novenber 6, 1964, 
called for a deposit of $5,233.10 on signing. While sucha check = received 
from Nelson and subsequently recalled, there is no record evidence of any such 
payment by NYSTSG to Nelson on or prior to that date. There is no record of 
any check in a similar amount on January 6, 1965, although there was a payment 
of $5,281.00 to Nelson dated January 11, 1965, and a check in a similar amount 
from Nelson to Capitol at about the same time, (BOE-98) which wes accepted as 
the deposit on the flight. There is no record of a payment of $20,932.10 vy 
NYSTSG to Nelson or Capitol on Merch 1, 1965, or May 1, 1965, as required by 
the contract, although there wes a check for such amount from NYSTSG to Nelson 
in such amount on May 19, 1965, purportedly for "3 Capitol charters” (BOE-95) 
which would appear beyond credibility when the amount specified woula cover 
only one partial payment on one flight alone, unter the terms of the contract. 


It is significant that there was a direct payment of $25,000 from 


NYSTSG to Capitol, by an organization check to Capitol as payee, about June 1, 


1965, when Capitol was dunning for the balance due. 

In other words, there is a complete failure of proof that NYSTSG. which 
signed the charter agreement and allegedly other charter Sgreemeat ever made 
payments to Nelson in accordance with the terms of the charter agreement. The 
course of dealing between husband and wife as evidenced in this record does not 
substantiate the fact that the NYSTSG ever paid Nelson sum in accordance with 


the terms of the contract in belief they vere in fact payments to Capito} ani 
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there is no record evidence of the fact. Thus, even if Nelson were the agent 
of Capitol, there is no evidence that any payments were made to Nelson in such 
status or in accordance with the terms of the contract and specifically allo- 
cated to the contract. The evidence shows that NYSTSG paid Friedman amounts 
collected for a broad program of five flights, and to cover other expenses, as 
funds were paid by the individual participants, with Friedman selected as agent 


to disburse the funds for NYSTSG for all purposes. 


It is clear that the burden of proof in this proceeding clearly rested 


on the Bureau. The Bureau has not even established a case, assuming its legal 
premise were correct. As noted, the records submitted do not show the entire 
course of dealing by NYSTSG or all the funds collected from charter participants, 
but only a portion thereof. The funds for all the various flights were com- 
mingled by NYSTSG so that it is impossible to isolate the funds received for 
any particular flight or flights and how the funds received for those flights 
were in fact disbursed. There are apparently a large number of checks on the 
account of NYSTSG which were not introduced in evidence. Some of the checks 
of NYSTSG were made out to Nelson Travel Service while others were made out to 
Nelson Group Travel Corp. No explanation of this difference is contained in 
the record. No checks of NYSTSG were made out to Nelson or Friedman as "agent 
for Capitol". The Bureau has not established beyond reasonable doubt that 
NYSTSG in fact made payments to Nelson with the purpose, intent and belief that 
they were payments to Capitol or that the complete Capitol charter cost was 
covered. 

In summry as a matter of law and fact, the record in this proceeding 
shows beyond any question of doubt that Nelson was the agent of NYSTSG for the 
disbursement of funds. , Under these circumstances the petition for enforcement 
should be dismissed for the basic legal and factual premise upon which it is 
based has not only not been proved, but bas, in fact, been disproved. 
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Capitol was required to collect the total charter price by Section 
403 and Section 295.]4(e), and did so -- no more. Therefore, the violation 
alleged in paragraphs 9 and 13 should be dismissed. 
V. CAPITOL'S OPERATION OF THE CHARTER FLIGHT WITHOUT OBTAINING THE 


STATEMENT OF SUPPORTING INFORMATION WAS JUSTIFIED UNDER ALL 
CIRCUMSTANCES. 


The record shows that Capitol mde diligent efforts to obtain the 


Statement of Supporting Information. It repeatedly requested such forms from 
Noverber 7, 1964 (BOE-3) through June 10, 1965 (BOE-14) and later (Tr. 3211). 
The purpose of the forms is to provide documentation that the organization is 
charterworthy and that the requirements of Part 295 as to the activity of the 
agent and charterer were observed, : 

In this instance, the chartering organization had operated previous 
charter flights with Capitol and other carriers (Tr. 16-17) ami had been deter- 
mined to be charterworthy. The evidence of record confirms that the organiza- 
tion was in fact charterworthy and that the participants in the flight were 
bona fide members of the chartering organization and members of their iumediate 
families. The failure to cbtain the statement of supporting information did 
not result in any violation of Part 295. 

The failure to obtain the statement was due to the disappearance of 
the agent and his wife, the charter organizer. It was impossible to locate 
any other officer of the chartering organization. Thus, the gravamen of the 
alleged violation is that in the face of the lack of these documents, Capitol 
should have cancelled the flight. This would be an unduly harsh interpretation 
and application of the Board's regulations, and adverse to the public interest, 
which does not favor the stranding of innocent persons and the imposition of 
hardship, always accompanying such situations. In fact, Section 295.14 con- 
tains provisions designed to alleviate the possibility of such Sees om in 
the footnote thereto exhorts the carriers to mke provision to avoid such hard- 


ship on the originating portions of flights as well as the return leg 
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This portion of the complaint is a contradiction of the rationale of 
the min gravamen of the complaint. In one instance, Cepitol is charged with 
@ violation because it was zealous in attempting to achieve complaince and in 
this aspect, for not actually achieving compliance. 

It is obvious that the operation of the flight, in the circumstances 
here involved, without the statement of supporting information was fully justi- 
fied and in the public interest and was done in the exercise of responsible, 
prudent judgment. 

This charge merely underscores the fact that Capitol is the respomient 
in this proceeding because it undertook to provide the service to avoid hard- 
ship to members of the public and to ameliorate, at least to some degree, the 
situation. While the record is not entirely clear on this point, some or all 
the other carriers involved in flights for the NYSTSG apparently cancelled 
their flights for non-payment, although it appears that some payments had been 
made to them. Nelson was the agent of these carriers to no greater or less 
extent than he was for Capitol. In essence, other carriers apparently took the 
same position as Capitol on the impact of payments by NYSTSG to Nelson. Yet 
enforcement action was taken only against Capitol because it operated the flight, 
whereas apparently if it had in fact cancelled, this proceeding presumbly 
would not have been instituted. 

Under these special conditions, there was no public injury ami greater 
public injury would have resulted if Capitol refused to operate the flight be- 
cause of the lack of certification. In fact, there is no evidence whatsoever 
that any unqualified or ineligible persons participated on this flight. 

VI. ‘THIS PROCEEDING IS NOT SUITABLE FOR ENFORCEMENT ACTION 


In addition to the nature of the legal, technical, and factual issues, 


the Board should not take enforcement action against Capitol in the circum- 


stances here present. 
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The circumstances involved, are highly unusual. They heve not oe 
curred in the past ani unlikely to occur in the future. As such it does not 
represent a course of regular and frequent recurrent activity varranting en- 
forcement action, American Shippers, Inc. v. Shulman, Inc., Order E-14886, 
February 1, 1960; Slick Ajrways, Inc. v. American Airlines, Order B-117h7, 
August 30, 1957. | 

The parties responsible for the events are no longer ina position 
which could result in a recurrence; Mr. Friedman is in prison; Mr. Friedman, 
Mrs. Friedman and NYSTSG, all are enjoined from engaging in charter activities. 
Cf City of Brownsville, et al. v. Pan American, Order E-16543, March 2, 1961. 

The basic issue, the responsibility of a carrier for acts of a travel 
agent appointed, selected, and placed in a position of trust, by the charterer, 
is a mtter of law, which the Board has previously not resolved. It was a 
matter resolved by Capitol in good faith on the basis of advice of experienced 
counsel and in an effort to meet its responsibilities to the public with the 
least hardship; in circumstances of utter confusion where allegations were being 


made that Capitol had responsibility for other flights for which it had not 


contracted, and as later events showed were contracted to other carriers who 


undoubtedly also had signed "agency" agreements with Nelson. Under such cir- 
cumstances, there is no justification for the imposition of a sanction in this 
case. Complaint of the Board of County Commissioners v. National Adrls nes, Inc., 
Oxder E-18030, February 15, 1962; Seaboard & Western Airlines, Inc. Raf orcement 


Proceeding, Order E-17920, January 9, 1962. West Coast-Enforcement Proceeding 
Order E-22248, June 1, 1965. 


The alleged acts involve interpretation of private agreements and are 
not sufficiently serious to require the Board's attention. It involves the 
Board in a nebulous area of interpretation of local State law far removed from 


its primry statutory duties (See Dissenting Opinions of Members Hector and 
Minetti, Pan American, Enforcement Proceeding, Order E-12791, July 15, 1958). 
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While the reliance on edvice of counsel is not a complete defense to 
a crime or violation of Jaw, it is an element which must be considered in deter- 
mining the good faith and intent of the party charged: 

"While it is true that the advice of any attorney is not 

itself a defense to the crime of concealment of property, 

nevertheless, it is an element to be considered in deter- 

mining the good faith of the defendant. In order that 

concealment of property of a bankrupt may be punished as 

a crime, it must be ‘knowingly and freudulently' concealed 

(12USCA sec 52 (n)). Indeed if he so acted without the 

advice of an attorney, he was entitled to an acquittal 

certainly with that advice he should have been acquitted." 

Hersh et al. v. United States, 68 F.2a 799, 806. 

This is a material consideration since an enforcement proceeding, al- 
though not a criminal proceeding, has a punitive effect. Thus, Capitol's in- 
tent is a very essential element in determining whether a cease and desist 
order should issue. 

Intent requires an awareness of wrongdoing. When conduct is based 
upon mistake of fact reasonable entertained, there can be no such awareness 
and therefore no culpability. 

In the case of People ex rel Hegeman v. Corrigan, 195 N.Y. 1, 87 N.E. 
792, it was stated by the Court of Appeals in New York at page 12 as follows: 

"Tt is very apparent that the innocence or criminality of 

the intent in a particular act generally depends on the 

knowledge or belief of the actor at the time. An honest 

and reasonable belief in the existence of circumstances 

which, if true, would mike the act for which the defendant 

prosecuted innocent, would be a good defense. "h/ 

A cease and desist order is akin to an injunction. Injunction does 
not issue to provide punishment for past deeds, its only end is protection 


against future misdeeds. Hearn Dept. Stores, Inc. v. Livington, I2h N.Y. S. 


4/ See also: People v. Fitzgerald, 156 N.Y. 253, 50 N.E. 846; People v. 
Werner, 174, MY. 132, 13h, ae 667, 8; People v. pee N.Y. 32h, 
334, 339, 26 N.E. 267; Smith v. Califor: 361 U.S. 147, 150, 80 S.Ct. 


215; Dennis v. United States, 341, U.S. » 500, 71 S.Ct. 857; Clark & 


Marshall, Grimes (5th) ed., sec. 38. 
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ond 552, molified 125 N.Y, S. 2nd, 187, 262 App. Div. 480; Miter v. Gellagher, 

28 N.Y. S. 2nd 606, 176 Misc. 647. It is a drastic mn A eS 


ing same has burden of making out a strong case to warrant it. Childhood 


Interests v. Hardwood Toy Mfg. Corp., 64 N.Y. S. na 608. It is an extra- 
ordinary remedy and must be exercised with great caution and only when the 


right to it bas been clearly and couvineingly demmstrated. Pelletier v. 
Transit-Mix Concrete Corp., 174 N.Y. S. 2nd 794, 11 Misc. 2nd 6175 Jacob Good- 
man & Co. v. New York Tel, Co., 137 N.Y. 8, 2nd 556, reversed in part and 
modified in part, 137 N.Y. S. 2nd 797, 285 App. Div. 40h, 887 app. dented, U1 
N.Y. S. 2nd 527, 285 App. Div. 943, affad. 128 N.E. 2nd 406, 309 N.Y. 258; 
Howard Johnson's Inc. v. Block, 155 N.Y. S. 2ni 594, Js Misc. 2nd 157. It 
should not issue unless the injury is imminent. Electrolux Corp. ve Val Worth, 
190 N.Y. S. 2nd 977, 6 N.Y. 2ni 556. It should be denied where the complained 
of acts are no longer being committed nor threatened. Fullerton v. Kennedy, 
187 N.Y. S. 2nd 223, 19 Misc. 2nd 502. The injunction should not be issued 
merely because of possible future conduct--there must be an immediate threat 
and the probability of such acts to warrent the drastic remedy of injunction. 
tt v. Feenberg, 183 N.Y. S. 2nd 659, 18 Misc. 2nd 925. : 

The record in this case does not show any intentional or other 
violation by Capitol or any action by Capitol in defiance of the Act or the 
Board's regulations. 

VII. CONCLUSION 

The record herein shows that the unfortunate series of events which 
occurred were the result of acts by an agent of the charterer whose only re=- 
lationship to Capitol was in such status, for which Capitol agreed to pay him 
a commission, a usual and normal arrangement in the charter field. : 

Capitol not only did not commit any intentional violation but acted 
to ameliorate the situation in accord with the advice of counsel. it should 
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not be punished for providing the service to the beneficiaries of the contract 
which is had duly executed, nor should it be censured or otherwise for col- 
lecting its tariff price prior to departure as required by the Board's regula- 
tions. 


Therefore, this proceeding should be dismissed. 


Respectfully submitted, 


ARDS 


Theodore I. Seamon 
Attorney for 
Capitol Airways, Inc. 


CERTIFICATE OF SERVICE 


I hereby certify that I bave this day served copy of the foregoing 


Brief by miling copy thereof, postage prepaid and properly addressed, to the 


Bureau of Enforcement. 


(/~ 
Ses - al 


Donna K. Kent 


August 15, 1966 
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SUPREME COURT 
OF THE STATE OF NEW YORK 
IN AND FOR THE COUNTRY OF BRONX 


The People of the State of New York 


against 
MICHAEL FRIEDMAN, also known as 
MICHAEL S. FRIEDMAN, also known 
as SAMUEL FRIEDMAN, 


Defendant 


40 40 08 08 @8 08 08 e8 ce ee eo 


The Grand Jury of the County of Bronx, by this indictment: accuse 
defendant, Michael Friedman, also known as Michael S. Friedman, also known 
as Samel Friedman, in the Crime of GRAND LARCENY IN THE FIRST DEGREE, com- 


mitted as follows: 


The said defendant in the County of Bronx, on or about and between 


the 6th day of November, 1964, and the 25th day of June, 1965, feloniously did 
take, obtain, withhold and steal from the possession of New York State Teachers 
Study Group, Inc., a corporation, certain property owned by said New York State 
Teachers Study Group., Inc., and divers persons whose names are unknown to the 
Grand Jury aforesaid, to wit, Lawful money of the United States of America, in 


the sum and of the value of .... 2... ee eee ee eee ee | 
: $165,562.07 


with intent to deprive and defraud the said New York State Teachers Study 
Group., Inc., and said divers unknown persons, of said property, and of the 
use and benefit thereof, and to appropriate the same to the use of the said 


defendant. 


ISIDORE DOLLINGER, 


District Attorney. 
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SUPREME COURT 
COUNTY OF BRONX 


Clerk's Office _ July 1 19 66 


THE PEOPLE OF THE STATE OF NEW YORK 
against 
MICHAEL FRIEDMAN 


S. C. No. ____1390_ 19. 63. 

Certificate of Disposition 
(CONFESS ION, 

A/K/A MICHAEL S. FRIEDMAN 


A/X as SAMUEL FRIEDMAN 


Defendant 


I DO CERTIFY that it appears from an examination of the Records on 
file in this office, that the above named defendant was indicted by the Grand 
Jury of the County of Bronx, on the 12th day of July 1965, charged with the 
crime of Grand Larceny in the lst degree; that thereafter the said defendant 
was arraigned before Hon. Louis J. Capozzoli or Justice of Supreme Court on 
the 7th day of February 1966, and pleaded GUILTY to the crime of Grand Larceny 
in the 2nd Degree; and that thereafter on the lth day of March, 1966; the said 
defendant was committed to State Prison by Mr. Justice Capozzoli for a term of 


not less than four nor more than ten years. 


/s/ John J. Hanley 


A true extract from the mimtes. Clerk. 


(SEAL) 
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Appendix C 
Page 1 of 2 
At a Special Term Part I of the ere 
Court of the State of New York, hela in 
and for the County. of New York, at the 
Courthouse at Pearl and Centre Streets, 
Borough of Manhattan, City and State of 
New York on the 9th day of May, 1966. 
PRESENT: : 
HON. GEORGE M. CARNEY | 


Justice. 


In the Matter of the Application of 

THE STATE OF NEW YORK by LOUIS J. 
LEFKOWITZ, Attorney General of the State 
of New York, 

Petitioner, 

ORDER & Judgment 

for an order enjoining and restraining Index No. 42210/65 
MICHAEL FRIEDMAN, SART FRIEDMAN, PATRICIA 
FLANAGAN, NELSON GROUP TRAVEL COPR., (sic) 
NEW YORK STATE TEACHERS STUDY GROUP, INC., 
CAPITOL ATRWAYS, INC. and DANIEL MITCHELL, 

Respondents, 
pursuant to Article 11 of the Business 
Corporation Law and Section 63, sub- 


division 12 of the Executive Law from 
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carrying on, conducting and transacting 
their business in a persistently fratduitent 


The Attorney General having commenced this special proceeding 
pursuant to Article 11 of the Business Corporation Law and Section 63, sub- 


division 12 of the Executive Law against the above named respondents, return- 


able at Special Term Part I of the Supreme Court of the State of New York, 


held in and for the County of NewYork, on October 28, 1965, and the re- 
spondent, Capitol Airways, Inc., by its attorney, George Berkowitz, having 
been made a cross-motion returnable February 7, 1966, for an order to dismiss 
these proceedings and the petition upon which it is based for legal in- 
sufficiency pursuant to Rule 3211 (a)(7) or, in the alternative, for summary 
judgment in favor of the respondent, Capitol Airways, Inc., dismissing :the 
proceedings and petition pursuant.to Rule 3212 of CPLR, and said proceedings 
having been adjourned .from time to time-and the Pinal submission having. been 
made to this Court on April 14, .1966, .and the respondent, Capitol Airways, 
Inc., having appeared and been represented by its attorney, George Berkowitz, 
and the Attorney General having appeared and been represented by Assistant 
Attorney General 

(tr. 590] Appendix C 
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Stephen Mindell, and-after due deliberation the Court having made a decision 
granting the cross motion of the respondent, Capitol Airways, Inc. to dismiss 
the proceedings and petition for legal insufficiency, and as it appears that 
there has been no showing whatsoever that the respondent, Capitol Airways, 


Inc. was in any wise connected with any fraud or illegal acts and practices, 
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‘NOW, on reading and filing the petitioner's notice of applicetion 
dated October 15,.1965, the verified petition and affidavit of Assistant 
Attorney General Stephen Mindell, dated October 15, 1965, and his reply 
affidavit sworn to March 23 ) 1966 and exhibits annexed submitted in support 
of the proceedings; and the answer ‘of the respondent Capitol Airways, ‘Ine. 
dated December 16, 1965, the affidavits of Francis J. Roach, sworn to 
January 3 and January 21, 1966, the affidavit of George Berkowitz, sworn 
to March 29, 1966, the cross notice of motion to dismiss dated January ek, 
1966, submitted in opposition to the Attorney General's proceedings endiin 
support of the cross motion to dismiss and upon the decision of this Court 


granting the cross motion of respondent, Capitol Airways, Inc., to dismiss 


the proceedings, 


“NOW, on motion of George Berkowitz, attorney for the respondent, 


Capitol Airways, Inc., it is 
ORDERED that the application of State of New York by Louis J : 
Lefkowitz, Attorney General of State of New York to enjoin and restrain 
Capital (sic) Airways Inc. from conducting their business practices in a 
fraudulent and illegal manner be and the same is hereby denied; and it is 
further : 
GMC. ORDERED that the cross motion of Capitol Airways, Inc. to dismiss the 
hee ‘petition against it be and the same is hereby granted on the merits and the 
proceeding is dismissed and severed as against Capitol Airways, Tne. y and 
it is further : 
ADJUDGED that Capitol Airways Inc. of 535 5th Avenue, New York City 
recover from the petitioner, the State of New York by Louis Parte ’ 
Attorney General of the State of New York $25 costs to be taxed by: the Clerk 
of this Court. 
G.M.C. 
J. S.C. 


New York County Clerk's Office James McGurrin ,Clerk 
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Docket 16370 


BRIEF OF THE BUREAU OF ENFORCEMENT 
TO 
EXAMINER BARRON FREDRICKS 


I. Introduction 


On July 1, 1965, Capitol Airways, Inc. (Capitol) began a charter 
flight from New York to Rome via Paris, with return to New York from 
Paris on September 3, 1965. ‘The chartering organization was the New 
York State Teachers' Study Group, and the charter price was $52,331.00 
(BOE-1). 

NYSTSG is made up of about 3000 teachers generally from the New 
York City area (Tr. 75). Although the primary purpose of this group 
is not totally clear, it is known that the members participated in and 
planned to participate in several charter flights in 1964 and 1965. 

Capitol Airways is extensively engaged in passenger charter 
operations. To lessen the sales and administrative burden of its charter 
business, Capitol enters into agency agreements for specific charters 
with various travel agents. This practice is not unique with Capitol, 


as other eir carriers do the same. For this NYSTSG flight, Capitol 


entered into an agency agreement with the Nelson Group Travel Corporation 


ad 593 OS : fr. 59h 
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(Nelson Travel). Nelson Travel had acted as agent on three Capitol 
charters for NYBTSG in the summer of 1964 (Tr. 94). Nelson Travel nad 
also acted as agent for Capitol on two United Federation of Teachers 
charter flights in April 1965. Michael Friedman was principal stock- 
holder and eresident of Nelson Travel, and signed the agency agree- 
ment with Capitol (BOE-2). 2/ Friedman's wife, Sari, was the president 
of NYSTSG, and signed the charter agreement with Capitol (BOE-2). 


Sari Friedman was actively involved in the organization of these 


flights before and after she became president of NYSTSG in November 


1964 (Tr. 16). Her husband became a travel agent early in 1964 (tr. 94). 
The charter and agency agreemients were signed by Daniel A. 
Mitchell, Jr., Capitol's District Sales Manager in New York (Tr. 158-159) 
on behalf of Capitol (BOE 1, 2). ‘The agreements were cleared through 
Capitol's home office in Nashville, Tennessee (Tr. 160). : 
Under the terms of the agency agreement Capitol agreed to pay 
Nelson Travel a commission of five percent of the base tariff charges 
for the charter, and Nelson Travel agreed to represent the carrier with 
the charterer in the completion and transmission of charter docunents. 
The standard form agreement also provided that: | 
"6. Agent agrees to assure that Charterer makes 


all funds covered by this agreement payable to 
the Carrier and Agent agrees to assure that such 


1/ Prior to the end of 1964 (Tr. 94), Michael Friedman's travel agency 
was a sole proprietorship doing business under the name Nelson | 
Travel Service. It is believed that the travel agency was 
incorporated on or about January 12, 1965. Nelson Travel will be 
used herein to designate either firm. 
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funds are tramsmitted to the Carrier in accord- 
ance with the terms of the respective charter 
contracts, and Agent further agrees not to accept 
such funds in Agent's name." 
It is common practice with Capitol, and with other supplemental 
air carriers to allow agents to collect charter funds, deposit them 


to their personal or business accounts, and pay the carrier by 


personal or business account checks (Tr. 165-166). 2/ In conjunction 


with the normal and usual practice which was known to Capitol's 
representative Mitchell (Tr. 164, 165), and had been utilized on 
other charters for NYSTSG, checks were made out by the NYSTSG members 
and deposited in the study group account in the Hanover Trust Company 
(fr. 37). Mxrs- Friedman then made checks payable to Nelson Group 
Travel which she presented to her husband for forwarding to Capitol 
(fr. 51, 52)- 

In 1965 NYSTSG collected at least $158,000 3/ from its members 
for all its planned charter flights. Of this total NYSTSG paid 
Nelson Travel $105,000 for charters to be performed by Capitol and 


handled by Nelson Travel as agent. 


2/ See also exhibits BOE-4, 6, 7, 8, 9, and 10, 106 and 107. 


3/ The approximate figure of $158,000 was reached by adding total 
adjusted payments by members to NYSTSG from exhibits BOE-28 
through BOE-54. The approximate figure of $105,000 was obtained 
by adding exhibits BOE-55 through BOE-96 (checks from NYSTSG to 
Nelson Travel) and excluding any check specifically marked for 
charters other than Capitol. Payments of administrative expenses 
were included. 
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NYSTSG paid no less than $26,214.00 to Nelson Travel for the 
specific charter of July 1, 1965, and Capitol also received 
$25,000.00 directly from NYSTSG. Of the $105, 000.00 collected by 
Nelson Travel from NYSTSG, and the $2,214- 00 specifically | 
earmarked for the July 1 flight (Br. Appendix A) Capitol claims to 
have received only $10,466.20 from Nelson Travel, plus the $25,000.00 
from NYSTSG. Friedman neglected to turn over the remainder of the 
payments to Capitol, and also neglected to prepare or submit to ! 
Capitol the documentation required under Part 295 of the Board's : 
Economic Regulations. 

Almost from the beginning Friedman was delinquent in making : 
payments on the charter. Nonetheless, Capitol continued to ook 
to Friedman, as its agent, for the payments, and never sought to. 
collect any of the money directly from NYSTSG (fr. 169-171). Under 
the terms of the charter agreement the payments were. broken down as 
follows: (1) 10 ($5,233.10) on signing contract; (2) 10% ($5, 233. 10) 
within 60 days after the signing of the contract; (3) 406 ($20,932. 40) 
on March 1, 1965; (4) balance of charges ($20,932.40) on May 1, 1965 
(BOE-1). 


The contract was signed on November 6, 1964. At that time - 


Friedman notified Capitol's sales representative, Walter Schofield, 


that he would not be able to send the initial deposit until 
December 10, 1964 (BOE-3). On December 29, 1964, Mitchell wrote to 
Friedman acknowledging receipt of Nelson Travel's deposit check of 


$5,233-10, and reminding Friedman of the second 10 deposit (BOE-4). 
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On January 4, 1965, Mitchell returned Friedman's initial deposit 
check upon Nelson Travel's request (BOE-5). On January 14, 1965, 
Mitchell acknowledged receipt of Friedman's check for $5,281.00 
which was to serve as the initial 10% deposit (BOE-6, 98). On 
March 5, 1965, Mitchell wrote to Friedman reminding him that 
$20,932.40 was due on the NYSTSG charter as of March 1 (BOE-7). On 
March 31, 1965, Mitchell again reminded Friedman of the $20,932.40 
due, and asked Friedman to hasten payment (BOE-8). On April 2, 1965, 
in writing about the cancellation of another charter, Mitchell 
notified Friedman of the substantial amounts owed to Capitol, and 
asked whether he wanted to transfer the deposit from the cancelled 
charter to other charters (BOE-106). On April 30, 1965, Mitchell 
again reminded Friedman of the $20,932.40 due, and referred to his 
"many telephone conversations regarding payment" (BOE-9). On May 11, 
1965, Mitchell acknowledged receipt of the $20,932.40, and noted that 
the date for “final payment" had been extended to June 1, 1965 
(BOE-10). On May 27, 1965, Mitchell wrote Friedman that Capitol's home 
office had advised’ that payment had been stopped on the $20,932.40 


check. Mitchell asked for a certified check to replace the stopped 


check (BOE 11-13).' On June 10, 1965, Mitchell acknowledged payment 


of $25,000.00 from NYSTSG, and reminded Friedman of the final payment 
due of $16,864.80, and the need of returning the completed C.A.B. 
forms for the charter (BOE-14). Friedman never paid the $16,864.80 
balance to Capitol, and it was this failure which led to Capitol 
demanding $92.50 from each charter participant as a condition to 
operating the flight. 
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Capitol's home office was aware of the difficulties in collect- 
ing payment at least as early as May or the beginning of June | 
(Tr. 323). Nevertheless, Capitol continued to look to Friedman for 
payment of the balance even after the substantial $25,000.00 | 
payment was made by NYSTSG. That belance was not forthcoming from 
Friedman, and on June 28, 1965, Capitol's home office, for the first 
time, contacted’ its counsel in New York to find out what to do sbout 
the situation (Tr. 326). 

Mitchell gave Capitol's office in Nashville a full report on 
the NYSTSG situation about eight or nine days prior to the flight 
(tr. 296). Thereafter, on June 29, 1965 -- only two days prior to 
the departure date of the July 1 flight -- Capitol's employee | 
Mitchell, who had represented Capitol in its dealings with Michael 
Friedman, decided to call a meeting of passengers (Tr. 178, 296). 
His superiors approved and the following telegram was sent to persons 
pooked on the July 1 flight: ; 

"YOUR DEPARTURE ON JULY 1 CAPITOL ATRWAYS FLT NY PAR 
ROM RIN SEPT -- PAR Ny IN JEOPARDY OF CANCELLATION 

DUE NON PAYMENT FROM NYSTSG. MEETING BEING HELD 
TUESDAY NIGHT SHELTON TOWERS HOTEL 525 LEXINGTON AVE 
NYC 9 PM. REQUEST YOUR ATTENDANCE WITH ORGANIZATION 
OFFICERS. CAPITOL AIRWAYS INC." (BOE-111) 

At the meeting, Mitchell and counsel for Capitol informed a | 
very large crowd of expectant passengers, many of whom believed they 
were on other Capitol flights, that there was but one charter contract 5 


and Capitol had not been fully paid for that contract. 


Mitchell stated that Capitol was $16,864.80 short of the 


$52,331.00 charter price. Near chaos resulted, not only because of 
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the shortage on the July 1 flight, but also because several hundred 
people were expecting to go on other flights. It appears that the 
money collected by NYSTSG and paid to Nelson Travel for several 
proposed charters had been disposed of by Michael Friedman in various 


4 


Daniel Mitchell (and perhaps counsel for Capitol) told the 


ways. 


crowd that the July 1 flight could not leave without the "missing" 
$16,864.80, which came to approximately $92.50 per passenger. Most 
passengers were faced with virtually no choice. All had made 
extensive plans for the summer trip, and at least one had rented his 
house for the summer (Tr. 236). In the ensuing turmoil that night 
and the next day, $92.50 was collected from each of the 183 passengers 
who ultimately went on the flight. 

The flight departed on July 1. NYSTSG had collected and paid to 
Nelson Travel $105,000.00 for this and other charters. The members 
of the July 1 flight had all paid in full to NYSTSG, (BOE-33, 36-44, 
50) and NYSTSG had paid in full to Nelson Travel and directly to 
Capitol $25,000.00. Additionally, as a result of the June 29 meeting, 
Capitol collected $92.50 from each charter participant, or a total of 
$16,927.50. Thus, on a flight contracted for under Capitol's proper 


tariff at $52,332.00, Capitol and/or Nelson Travel collected $69,258.50. 


4/ For his activities in connection with the flight Michael Friedman 
was convicted of grand larceny and is now serving a prison 
sentence. 


- 599 - 
tr. 600] 
As a result of the actions of Capitol and its agents the Bureau 
of Enforcement docketed a complaint on July 30, 1965, alleging that 
Capitol had violated section 403(b) of the Federal Aviation Act of 


1958: (Act) by collecting the $92.50 from each passenger in excess of 


the full charter tariff amount already collected by Capitol and/or 


its agent. The complaint also alleged that Capitol had failed to 


obtain certain information required under Part 295 of the Board's 


Economic Regulations, prior to flight. 
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II. Issues 


The major issue in this case is whether Capitol overcharged 
the passengers who went on the July 1 flight, in violation of section 
403 of the Federal Aviation Act of 1958 and Board regulations there- 


under. The resolution of this question turns on whether Michael 


Friedman/Nelson Travel was the agent by actual, apparent or implied 


authority, of Capitol for collection of funds for the July 1, 1965, 
NYSTSG charter. 

Other issues are whether Capitol failed to obtain, prior to 
flight, Sections A and B of Part II of a Statement of Supporting 
Information, and whether Capitol failed to obtain, prior to flight, 


a certified passenger manifest. 


A. General 

The Bureau of Enforcement's position in this case is that 
Capitol and/or its agent Michael Friedman/Nelson Travel collected 
the full charter tariff price for the July 1 charter from the NYSTSG, 
and that after the agent.failea to turn the full charter price over 
to Capitol the carrier demanded, collected and received an additional 
$92.50 from each passenger. This action violated section 403(b) of 
the Act. 3/ This is grounded on the fundamental horrbook ereroettion 
that a principal is bound by the acts of his agent in the scope of 
his actual and/or spparent authority. In this case the agency 
relationship has clearly been established on the record, and the : 
payments by NYSTSG to Friedman/Nelson Travel constituted payment | 
+o Capitol whether or not Capitol received the full amount from its 
agent. | 

The record herein demonstrates that Capitol entered into a 
“standard type” charter agency agreement on November 6, 1964, for 
the July 1 flight, with Michael Friedman/Nelson Travel, under which 


the agent was to receive a 5% commission for the agent acting on 


behalf of the carrier in dealing with the charterer, and in furnishing 


certain documentation regerding the flight (BOE-2). 


5/ "No air carrier . . . shall charge or demand or collect or receive 
a@ greate: or less or differert compensation for air transportation, 


or for any service in connection therewith, than the rates, fares, 
and charges specified in its currently effective tariffs .. .' 
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It was and is a general practice in the air carrier industry to 
allow agents under charter agency agreements to collect charter 
funds in their own name. It was and is a general practice in the 
air carrier industryito allow agents under charter agency agreements 
to pay the carrier out of their personal or business accounts for 
charter transportation of groups. Capitol follows this general 
practice, and specifically followed the practice with regard to the 


July 1 NYSTSG charter (Tr. 164-165). The record also shows that 


Capitol allowed Friedman/Nelson Travel to disregard clause 6 &/ 


of the charter agency agreement by permitting the agent to receive 
from NYSTSG and remit to Capitol in the agent's name the funds for 
the July 1 charter; and that Capitol received, without protest, 
funds for the July 1 NYSTSG charter which were remitted to it in 
the form of checks on the account of Nelson Travel (BOE-4, 6-10, 
106, 107). 

Capitol looked to Nelson Travel for TeREC CSCS of all funds for 
the July 1 NYSTSG charter (Tr. 112) and Capitol never contacted, or 
urged Friedman/Nelson to contact NYSTSG to require charter payments 
to be made in the name of the carrier rather than its agent (fr. 168, 
17L).- Under these circumstances it is clear enough that Capitol 


entered into an agency arrangement with Friedman/Nelson Travel, and 


6/ "6. Agent agrees to assure that Charterer makes all funds covered 
by this agreement payable to the Carrier and Agent agrees to assure 
that such funds are transmitted to the Carrier in accordance with 
the terms of the!respective charter contracts, and Agent further 
agrees not to accept such funds in Agent's name." 
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that until the meeting two nights before departure date Capitol 
regarded Friedman/Nelson Travel as its agent for collection of 
payments. Capitol cannot now be permitted to disclaim responsi- 
bility for the actions of its agent who failed to turn all the 
NYSTSG payments over to the carrier. By doing so Capitol has not 
only violated section 403(b) of the Act, but has injured the 


charter participants to the tune of $92.50 for each passenger. In 


some families this ran to several hundred dollars (Tr-|227, 243). : 


1. Actual Authority 

There is no doubt that Michael Friedman/Nelson Travel was a 
true agent, by contract, of Capitol for the July 1 charter (BoB-2). 
The controversy concerns the extent of the agent's authority. In 
its answer to the complaint in this case, Capitol contends that 
Friedman/Nelson was a limited agent authorized only to act ". - . 
for Respondent in a limited ie as aforesaid, [not explained] 
in accordance with the Board's regulations and to insure submission 
of supporting information and necessary documentation. . . ." : 

Capitol takes the untenable position that it should not be | 
bound by a clause of the standard agency agreement with Nelson, xi 
but that NYSTSG should be bound by a single, unnoticed, eight-word 


line at the end of the charter contract. 8/ . But, the case does not 


T/ See pp. 1-2 of Capitol's Answer. 


8/ At the bottom of the charter contract (BOE-1) are the words "Make 
All Checks Payable to Capitol Airways, Inc." Mrs. Friedman | 
(NYSTSG) stated that she never saw this statement (Tr. 69). 
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turn upon this one-sided view. The crux of the problem is the way 
Capitol dealt with Friedman/Nelson Travel respecting clause 6 of 
the agency contract on payments for the NYSTSG charter. And the 
manner in which Capitol was willing to accept payments through 
Friedman/Nelson Travel leaves.no doubt of Capitol's treatment of 
Friedman/Nelson Travel as its agent for the purpose of collecting 
money from NYSTSG. Any argument otherwise is flatly contradicted 
by the facts set forth in this record. 


2. Apparent Authority 


Undeniably, Capitol allowed Nelson Travel to ignore clause 6 
by allowing the agent to collect the charter funds in his own name 
and pay Capitol by Nelson Travel checks. This is proven by the 
following facts: (1) NYSTSG peid charter funds to Nelson Travel 
(Appendix A); (2) Nelson Travel paid Capitol by Nelson checks 
(BOE-12, 98, 99); (3) Capitol consistently looked to Nelson Travel 
for remittance of charter funds in Nelson Travel's name (BOE-4, 
6-10, 106, LOT; Tr. 165-166, 174-176, 294, 310-311); and (%) 
Michael Friedman stated that he regularly paid Capitol from Nelson 
Travel accounts for charters (Tr. 101-102, 112-113). 


If Capitol wanted to enforce clause 6, it merely needed to 
return the Nelson Travel checks and demand that NYSTSG pay directly 
in Capitol's name. Capitol never, in any way, put NYSTSG on notice 
that the group's practice of paying Nelson Travel was improper. As 
a matter of fact, there was no direct commnication at all between 
Capitol and NYSTSG/Mrs. Friedman (Tr. 168, 171), even though the 
carrier's home office was aware of the delinquent payment situation 
(Tr. 308, 310, 323-32%). 


These facts alone are enough to prove that Capitol's manifesta- 
tions to NYSTSG were such that Nelson Travel was clothed with 
apparent authority to collect funds an ite ow names (22) ot 


g/ Lind v. Schenley Industries, Inc. 278 F. 24:79, °8 (¢.A- 3, 1960 
applying N.Y. law), cert. denied, 364 U.s. 835 (1960); Wen Kroy 
Realty Co. v. Public Nat- Bank & Trust Cao. 260, ‘N.Y. °84 183 N.E. 
73, T (Ct. App. 1932); Bronson's Executor ‘¥. Chappell, 79 U.S. 
681, 683 (1870). See also Restatement (Second), Agency §§8, 27, 
(1958). The majority of cases cited herein to support the agency 
argument are from the courts of the State of New York since under 
any theory of conflicts of laws, New York precedent would apply. 
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only active manifestations can prove apparent authority, but 
also simple acquiescence in Nelson Travel's collection and remittance 
practices can support such authority. 20/ | 
‘Capitol's approval of Nelson Travel's collections is 
neither an isolated instance nor a freak occurrence. Agent 
collection and payment for air carrier charters is the practice of 
Capitol and the industry (Tr. 163-167, also 55-56, 70, 112-113). / 
Capitol engaged in the custom or usage of the industry; placed Nelson 
Travel in the position of collection agent, as is the practice of the 
carrier and the industry; and allowed NYSTSG/Mrs. Friedman to believe 
Micheel Friedman/Nelson Travel had actual authority to collect in its 
name. These acts and omissions, customary to the industry, also are 


enough to prove that Nelson Travel had apparent authority to bind 


capitol by its collections. 22/ gne record shows that Mrs. Friedman 


acted in the belief that Nelson Travel was Capitol's agent for 


10/ Hoiden v. Kohout, 12 Ill. App. 2d 161, 138 N.E. 2a 2, S54 
(App. Ct. 1956); Scott v. Continental Assurance Co., 167 Ohio 
St. 515, 150 N.E. 24 38, 41 (1958). See also Restatement 
(Second), Agency § 43 (1958). 


n/ Exhibits BOE-15 and 16 are Capitol deposit slips which show | 
deposits of four agents' checks besides Nelson Travel. The 
notation "agent" after a charter group's name on the deposit 
slips indicates that the check received by Capitol was an 


agent's check (Tr. 165-164). 


12/ Masuda v. Kawasaki Dockyard Company, 328 F. 24 662, 665 (C-A. 2, 
1964); Lind v. Schenley Industries, Inc., 278 F. 2a 79, 5-86 
(C.A. 3, 1960 applying N.Y. law), cert. denied, 364 U.S. 835. 
(1960); Hoiden v. Kohout, 1211. App. 161, 130 N.E. 2a 82, 
853-856 (App. Ct. 1956); Wen Kroy Realty Co. v. Public Nat. Bank 
& Trust Co., 260 N.Y. 84, 183 N.E. 73, T4-75 (Ct. App. 1932). 
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collection, and that Mrs. Friedman was unaware that her husband 
was not turning the NYSTSG payments over to Capitol (Tr. 70, 138). 
The record shows that Capitol continually extended the time for 
Friedman to make payments on the NYSTSG July 1 flight, even though 
the Neshville office was aware of Friedman's Baveoquenctesa (Tr. 
173-175, 308-310; BOE-7, 8, 106, 107). 

3. Ratification 

Capitol received and retained the benefits of Friedman/Nelson's 
collection efforts. The carrier received, without the slightest 
hint of protest, the checks of Nelson Travel which transmitted the 
charter funds. Capitol affirmed these agent payments by letter 
(BOE-4+, 6, 10, 106, 107) and only returned checks which did not or 
would not clear (BOE-5, 11, 12). 

By making no protest, and by receiving and retaining the 
benefits of Nelson Travel's collections, Capitol ratified the agent's 
personal collections and remittances. 23/ While ratification lends 


authority ab initio to otherwise unauthorized acts, 24/ that is 


only of passing interest here. 


13/ Reusche v. California Pacific Title Insurance Co., 42 Cal. Rptr. 
262 (1965); In Re Kroll's Estate, 8 Misc. 2d 133, 169 N.Y.S. 2d 
495, 500-501 (Surr. Ct. 1957); Ramsay v- Miller, 202 N. Y. Te, 9 
N-E. 35, 36-37 (Ct. App. 1911); Hyatt v. Clark, 118 N.Y. 563, 23 
N.E. 891, 892-893 (Ct. App. 1890). 


1h/ See, e-g-, Avery v- Bender, 119 Vt. 313, 126 A. 2a 99, 112 
0996 applying N.Y. law); Ramsay v- Miller, supra, note 16 at 
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The obvious point is that these ratifications were manifesta 
tions that Capitol was treating pnd would treat the Nelson Travel 
collection activities as authorized acts. This was certainly 
enough to encourage NYSTSG/Mrs. Friedman to believe that Michael 
Friedman was apparently authorized to collect and remit in the 
name of Nelson Travel. 23/ Consequently, although the charter con- 
tract on its face may have required NYSTSG to make payments directly 
to Capitol, the wecord is replete with evidence that Capitol and 
Friedman accepted payment to Nelson Travel, supra pp 11-12. 3 
This satisfies requirements of the New York cases on apparent ‘ge 
authority. 16/ < i q 

4, Responsibility for Agents and the CAB : 


Holding a carrier responsible for the acts of its agent is not 


@ novel question to the Board. 27/ 


15/ For an interesting case with similar results, and certain 
analogous factual situations, see Scott v. Continental Assurance 
Co., 167 Ohio St. 515, 150 N.E. 2a 38 (1958). See also, Aero- 
Peninsular Compliance Case, 24 C.A.B.. 469, 507 (1957).. 


16/ See, e-g-, Lind v. Schenley Industries, Inc., 278 F.2d 79, & 
(C.A- 3, 1960 applying N.Y. law). 


17/ There are numerous Board cases holding that air carriers) and 
air freight forwarders, as principals, are bound by the acts of 
their agents, even though the agents may have exceeded the 
scope of authoity the principals believed they were vesting in 
their agents. Paramount Airlines, Inc., Supplemental Air 
Service Case (Orders £-20263, 20264, October 23, 1963), 1 
initial decision, p. 34; Shulman, Enforcement, 30 C-A.B. 216, 
231 (1959); Aero-Peninsular Compliance Case, supra, American 
Air Transport, Honcertificated Ops., 11 C-A-B. 105, 112 (1950); 
Standard A. L., Noncertificated Ops., 10 C.A.B. 486, 493-495 
(1949); IATA Traffic Conference Resolutions, 10 C-A-B. 783, 791- 
792 (1949). 
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Capitol cannot disclaim notice of the collection and payment 
activities of Nelson Travel. Capitol had actual notice (Tr. 308-310). 
Capitol also mst recognize;.as the courts have long recognized, 
that through its employee, Daniel Mitchell, the person constantly 
dealing with Nelson Travel, it had notice-Of the travel agent's 
activities. 28/ Moreover, Capitol cannot disclaim the acts of Mitchell 
who was later discharged for his dealings with Friedman. 29/ There 
tis no evidence that Mitchell acted outside of the scope of his 
authority as Capitol's District Sales Manager. 


Through any and all of the foregoing avemues of approach, 


Capitol gave Michael Friedman/Nelson Travel apparent authority to 


collect and remit charter funds in his own name. Capitol had actual 
and constructive notice of Nelson Travel's activities and troubles, 
and yet allowed NYSTSG/Mrs. Friedman to rely upon Nelson Travel's 
apparent authority. Capitol, therefore, mast accept the consequences 


of Nelson Travel's acts, since "Regulatory statutes cannot be avoided 


18/ John Minder & Son v. L. D. Schreiber Co., 73 F Supp. 477, 
478-479 (S.D. N.Y. 1947); Bonham v. Coe, 249 App. Div. 428, 292 
N.Y.S. 423,433 (1937), aff'd. 12 N.E. 2d 566 (1937; Hyatt v- 
Clark, 118 N.Y. 563, 23 N.E. 891, 893 (Ct. App. 1890); Cox v. 
Pearce, 112 N.Y. 637, 20 N.E. 566, 568 (Ct. App. 1889); Hoover, 
Assignee v. Wise, 91 U.S. 308, 310-311 (1875). 


19/ Mitchell received personal checks from Friedman. It is a 
matter of dispute whether these were "gifts" or "loans" 
(fr. 107-108). Mitchell and Mansfield, another Capitol employee 
were also to become stockholders in Gail Travel which Friedman 
proposed acquiring (Tr. 109): ‘This in no way alters Friedman's 
status as agent of Capitol. 
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by the interposing of third persons between carriers and the 
public.” 20/ - : : 

These consequences are that NYSTSG paid Nelson Travel for 
the July 1 charter (Appendix A) and this had the effect of paying 
Capitol for the charter. This is so because of the almost 
axiomatic rule of law that payment to an authorized or apparently 
authorized agent is payment: to the principal. 2y/ | 


If any question remains as to the responsibility of Capitol 


for its agent's acts, the following quotation from an opinion of 


the Board should suffice. 


"Actually, the responsibility of air car- 
riers for the actions of their agents rests 
upon a broader foundation than an applica- 
tion of the principles of agency applied 
between private litigants. ™n those situa- 
tions involving regulatory statutes, the 
principal is generally charged with the 
responsibility for the acts of its agents 

and employees, even in situations in which 
there would perhaps be no liability for 
damages in a private law suit. This 
principle is one of public policy, for in 
its absence the purpose of the regulatory 
statute would be defeated." 22/ [Citations omitted]. 


20/ American Air Transport, Noncertificated Ops., supra. 


21/ Wilbanks v. James Talcott, Inc., 106 Ge. App- 770, 128 S.E. 
24 333, 336 (Ct. App. 1962); Gross v. Grimaldi, 64 NJ. Super. 
457, 166 A. 24 592, 596 (Super. Ct. 1960); Holden v. Kohout, 
12 Til. App. 161, 138 N.E. 2a 8&2 (App. Ct. 1956). 


22/ Standard A. L., Noncertificated Operations, supra. 
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Under the foregoing circumstances, any collection by Capitol 
from NYSTSG over the amount paid to that carrier and Nelson Travel 
was an overcharge in violation of section 403(b). 

B..-Overcharges *_" 

When the question of apparent authority is resolved, the 
issue of overcharges is relatively simple. The charter contract 
(BOE-L) and tariff 23/ price of the July 1 charter was $52,331.00. 
Capito]. collected directly and constructively at least this 
amount from NYSTSG (Appendix A). Then, between June 29 and July 1, 


1965, Capitol collected en additional $92.50 for each of the 183 


passergers who went on the July 1 flight. 2/ 


Since Capitol had received the charter tariff price directly, 
and ccstructively through Nelson Travel, and since the carrier 
charged $92.50 in addition to the tariff rate, it charged a 
". . . different compensation for air nectar ion - - - than 
sane rates . . - specified in its currently effective teriffs. . . ." 
This ig in violation of section 403(b) of the Act and Board regula- 


tions thereunder. 


23/ Capitol Airways, Inc., Passenger Charter Tariff, C.A.B. No. 38, 
Sth Revised Page 13-A, effective April 30, 1965, cancelled 
April 6, 1966. 


24/ See Capitol’s Answer, filed September 7, 1965, at page 3. 
Also see the transcript at pages 196, 233, 234, 246-247, 265-266 
and 277, and BOE-108. 
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C. Fatlure to Receive Charter Documents 
Capitol did not have Sections A or B of Part I1.of ‘the State- 
ment of Supporting Information prior to or after operating ‘the 
July 1 charter. 23/ Tis is a violation of-section 295-12 of the 
Economic Regulations. Capitol did not and does not have a' 
certified passenger manifest for the July 1 charter. B0E 19-25 
are pages of an uncertified manifest compiled by Capitol. Section 
295-35 requires the carrier to have a manifest filea by. the charterer 
prior to flight with a certification by the group popreseriaitne % 
attached. BOE 19-25 do not comply with section 295.35, since no 
such manifest was ever in existence. This, of course, is a 
violation of section 295.35 of the Economic Regulations. 
D. Sanctions 
1. Refund of Overcharge 
Statements can be found to the effect that the Board has no 
power to grant reparations for wrongs committed by air carriers. 26/ 


This theory probably can be traced to the difference between the 


Interstate Commerce Act and the Federal Aviation Act of 1958. In 


specific terms, the Interstate Commerce Act provides for award of 


damages by the Commission. 21/ The Federal Aviation Act has no such 


25/ Answer of Capitol Airways, Inc., filed September T, 1965, at 
page 3. Also, see the transcript at page 331. 


26/ eee ten Latex v- AAXICO, Enforcement, 33 C-A-B- 502, 503 


27/ 49 U.S.C. §16. 
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mhere is, however, 8 difference between reparation, whieh 

the Board probably camiot grant, and & sanction to eliminate d 
 gontiming violation. Sere Capitol has violated sectioh 403(8) 

of the Act by Gvercharging each passenger $92.50 on the July'1 
charter flight. So long da Capitél retains those unlawhil proceeds 
4¢ contimes to violate section 403{b):. Therefore, the proper 
sanction here is an order directing Capitol to cease and desist 
Prosi violating section 403(b) of the Act and directig Capitel to 
yefund the $92.50 collected from each charter passenger. 22! ‘This 
his neither impossible nor impractical, since Capitol has the names 
asd addresses of each person (Tr. 295)- Section 1002(¢) of the 
het gives the Board broad powers to compel compliance with the 


Act by issuing appropriate orders. 22/ 


Te decision of Capitol to charge the passengers $92.50 was 
a mistake and's violation of the Act. Furthermore, even giving 


Capitol the benefit of acceptance of its version of most of the 


28/ The Board has recognized that it can restore parties to status 
guo ante, and also has granted an exemption with a. proviso for. for. 
@ refund of eae to individual passengers. See Wings and 
Wheels Express, Inc., and American Shippers, Inc., Enforcement 
Proceeding, 33 C-A-B. se 579 (1961), where the Board spoke of 
restoration to » ade, but. the facts of the case pre- 
vented cal. return. of wncbtainable items. Cf. 

Seaboard & Western: ‘Aixlings, Esapsion, 32 C.A.B. 997 (1960) . 


oof h9.¥.8.c. § 1h82f0)<- 
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facts, it is the least innocent of the parties. . capitol. has the 
business acumen of a corporation, as compared to the inexperience 
of « group of teachers. Capitol should bear the loss caused by 
its misplaced trust, rather than the innocent teachers who! were 
victimized by Capitol's agent, and by Capitol iteel?. : 
2. Charter Documents : 
A cease and desist order also should be issued to prevent 
Capitol from violating sections 295.12 and 295.35 of the Board's 
Economic Regulations. The carrier did not obtain Sections A and B 
of Part II of the Statement of Supporting Information or a certified 
passenger manifest, supra, p. 18. The Board has had the same 


trouble with Capitol in the past 22/ ana a cease and desist order 


is appropriate in view of the carrier's lack of compliance disposi- 


tion. 


30/ In 1965 the Board collected a $2,000 civil penalty from 
Capitol resulting, inter alia, from Capitol's failure to have 
or receive the charterer's statement and passenger manifest 
required by Part 295 for a series of flights. Another civil 
penalty case in 1964 for a similar offense resulted ina 
reprimand. 
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CONCLUSION 


On June 29, 1965, representatives of Capitol Airways, Inc., 


made a decision at a meeting of expectant charter passengers to 


collect $92.50 in addition to the money already paid fram each 


NYSTSG passenger as a prerequisite to operating the charter flight 
of July 1, 1965. That decision was wrong as a matter of law, and 
183 innocent passengers have lost that amount of money. 

Any relief would be barren, other than a refund of $92.50 per 
passenger, and a cease and desist order requiring Capitol to 
assume responsibility for its agents’ acts in the future. We 
believe that the public interest entrusted to the Board calls for 
affirmative relief, as well as injunctive relief. There is no 
question but that Michael Friedman was Capitol's agent, and public 
policy requires that this agent's larcenous conduct within the 
scope of his apparent authority should be redressed by his principal. 

WHEREFORE, to implement these conclusions, the Examiner is 
requested to find that Capitol Airways, Inc. violated the provisions 
of the Act and Economic Regulations as set forth herein and to 


order each of the sanctions proposed. 


Enforcement Attorney 


Washington, D. C. 
August 15, 1966 
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CERTIFICATS OF SERVICE 


I hereby certify that I‘have this day served a copy of the 


foregoing Brief on each party by mailing a copy to counsel’ of 


Washington, D. C. 
August 15, 1966. 


- 616 - 


(tr. 617] 


CAPTTOL ATRWAYS AND NEW YORK STATE TEACHERS' STUDY GROUP 
CHARTER FLIGHT 


NEW YORK/PARIS/ROME - JULY 1 - SEPTEMBER 3, 1965 


(1) Total Price of Charter Flight 
Per Charter Contract and 


Tarif? $52,332.00 


Payments of $53,465.00 by 
Charter Participants to 33, 
NYSTSG 36-44, 
50 
(2) Included the Following Specific 
Charter Flight Payments by 
NYSTSG to Nelson Travel: $ 933-00 69 
5 281 .00* 13),164-165-|70,98,6 
5,000 .00 8) 
5,000.00 87 
10,000.00 


Total $26,214.00 


There was One Charter Flight 
Payment by NYSISG Directly 
to Capitol Airways 25,000.00 


(3) These Payments Equal the Total 
Identifiable Receipts by 
Capitol and Nelson Travel 


Total Price of Charter (1) $52,331.00 


Subtract Total Identifiable 
Receipts (2) 51,214.00 


(1) Balance $ 1,117.00" 


* The relationship of Exhibits BOE-70, 98 and 6 and pages 134, 164-165 of the 
transcript of hearing show that the funds from NYSTSG check number 608 
(BOE-70) ultimately were applied by Capitol to the July 1 charter. 

** Pro rata allocation of $1,117.00 balance by number of passengers = $6.10 
per passenger. Capitol Airways collected an additional $92.50 per passenger. 
This means that even if the $1,117.00 balance cannot be traced by specific 
check notations (as in (2) above), there was still an overcharge of $86.40 
($92.50 minus $6.10). ‘The $1,117.00 balance can easily be covered by a 
$5,000.00 check from NYSTSG to Nelson which is not in (2) above. See BOE-74 
and compare it to BOE-99 and transcript pages 164-165. See also transcript 
at page 90. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


or 
CAPITOL AIRWAYS, INC., ENFORCEMENT PROCEEDING.’ 
DOCKET 16370 


INITIAL DECISION OF EXAMINER BARRON FREDRICKS 
Served: pec 19 1965 
Upon: 


George Berkowitz, 233 Broadway, New York, N. Y. 10007, for See 
Airways, Inc. 


Monte Lazarus, Bureau of Enforcement, Civil Aeronautics Board, 
Washington, D. C. 20428, for the Bureau of Enforcement. 


This initial decision is rendered pursuant to the authority 


delegated to examiners under Rule 27 of the Rules of Practice 


in Economic Proceedings. It becomes effective as the final order 


of the Board 30 days after service thereof unless a petition for 
discretionary review is filed within 25 days after service thereof 
4n accordance with Rule 28 or the Board issues an order within ssid 
30-day period to review upon its om initiative. Ifa petition for 
discretionary review is timely filed or action to review is taken 
by the Board upon its own initiative, the effectiveness of this 


initial decision is stayed until further order of the Board. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D.C. 


CAPTTOL ATRWAYS, INC., ENFORCEMENT PROCEEDING 


DOCKET 16370 


Capitol Airways, Ince, is found to have violated § 403(b) of the Federal 
Aviation Act by collecting an overcharge for a charter flight and 
to have violated Economic Regulations Part 295 by failing to obtain 
supporting information and a certified passenger manifest for the 


flight, and is ordered to cease and desist from such violations. 


Appearances: 


George Berkowitz, Theodore I. Seamon, and Joseph D. Sullivan for 


Capitol Airways, Inc. 


Francis N. Pollack for Teacher Members of New York State Teachers 
Study Group. 


Eric J. Byrne and V. Michael Straus for Bureau of Enforcement. 


Preliminary Statement .. . 


Contentions of the Parties 


Rav WR oR eo oo 


The History of the Charter . 
Findings and Conclusions . . 


The Overcharge Issue . . 


The Documentation Issues 


The Sanction . . . . + « « elineiiie! 


Summary - + 2 + eee ewe Se eee 


Appendix 1 - Payments from New York State Teachers Study’ Group 


Appendix 2 - Evidence Bearing on Capitol's Constructive Receipt 
of Funds Paid by the Study Group to Michael Friedman 
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INITIAL DECISION OF EXAMINER BARRON FREDRICKS 
Preliminary Statement 

Capitol Airways, Inc., contracted with New York State Teachers Study 
Group (sometimes called “NYSTSG” or "the study group") to operate, at a 
' price of $52,331, a pro rata charter flight to depart New York City on 
July 1, 1965, for Paris and Rome and to return September 3, 1965, from 
Rome to New York City. The complaint charges that Capitol, in its oper- 
ation of this flight, 1) collected a greater compensation for air trans- 
portation than the fares specified in its tariffs and thereby violated 
§ 403(b) of the Federal Aviation Act of 1958, as amended, ¥/ failed to 
obtain either § Aor $B of Part II of the Statement of Supporting Infor- 
mation required by § 295.12 of the Board's Economic Regulations or failed 
to retain those documents as required by § 249.10 of those regulations, 
and 3) failed to obtain a certified passenger manifest as required by 
$ 295.35 of those regulations, or failed to retain the manifest as required 
by § 249.10. The prayer of the complaint is that the Board order Capitol 
to cease and desist from such violations. 

Capitol filed an answer denying each violation alleged in the com 


plaint and setting forth four affirmative defenses that purport to justify 


—————————— 
Lf Section 403(b) of the Act in pertinent part provides: 


"No air carrier or foreign air carrier shall charge or 
demand or collect or receive a greater or less or different 
compensation for air transportation, or for any service in 
connection therewith, than the rates, fares, and charges 
specified in 4ts currently effective tariffs; * * *" 


the respondent's conduct in the transactions to which the~ complaint is 
directed. A hearing was held in New York, N. Y., and-briefs have been 
submitted to -the examiner. . 
Capitol is a supplemental air carrier certificated under § 401(4) (3) 
of the Act for transatlantic charter service 2 and domestic supplenentak 
air ener eeetonees Actively engaged since 1946 as a fixed base oper= 
ator specializing in civil charter flights and substantially engaged in 
military sare Capitolts operations had developed by 1965 to a level 
at which it had some 40 aircraft, including DC-8 jet planes, ee 
more than 500 people, and carried, in addition to its domestic and mili- 
tary traffic, some 55,000 passengers on transatlantic charter flights. ne 
In conducting transatlantic charter flights Capitol is subject to 
the provisions of Economic Regulations Part 295. These include the 
requirement of § 295-12 that, upon a charter flight date being reserved’ 
by the carrier or its agent, the carrier provide the eerie charterer 
with a copy of Part 295 and require the charterer and the travel agent 
involved to furnish the carrier, in due time for review before flight, 
the information required in §§ B and A,. respectively, of Part IL of the 
Statement of Supporting Information prescribed by Part 295, and the 


requirement of § 295.35 that the charterer, prior to the’ flight, file with 


the air carrier a certified passenger manifest. These requirements of 


2/ Order E-20530, adopted on February 24+, 196+. 

3/ Order E-23350, adopted on March 11, 1966. te Os: 

-4/ Large Irregular Air Carrier Investigation, 28 C.A-B. 22 at 
pages tasty C5 — pitol Airways, - Se rics cate, oe C-A-B. 62 
1962). 


Subpart A of Part 295, which relates to pro rata charters, are designed 
to enable the air carrier to determine that the charter conforms to the 
standards set by Part 295. 


Contentions of the Parties 


Capitol concedes that it received $35,466.20 applicable to the 


charter price, that the travel agent with whom it had made a charter 
agency agreement did not transmit to the carrier the $16,864.80 balance 
needed to make up the charter price, and that Capitol before operating the 
flight collected an additional $92.50 from each charter participant to 
cover the full tariff price. The carrier maintains, however, that the 
travel agent represented it only to insure submission of supporting 
information and necessary documentation, was not its agent to solicit 
and develop traffic for the charter, and was not authorized to bind or 
act for the carrier except in the limited area of documentation. Capitol 
insists that to whatever extent funds were paid by NYSTSG to the travel 
agent, the latter was the agent of the charterer, which was at all times 
on notice by the charter contract that all checks should be made payable 
to Capitol. With respect to the charge of failure to obtain the agent's 
or the charterer’s portion: of the Statement of Supporting Information, 
Capitol submits that it exercised due diligence in its efforts to obtain 
the documents but was precluded from so doing by the agent's failure to 
perform his obligations and his absenting himself from his place of busi- 
ness prior to the date of flight. Finally, Capitol asserts that it did 
obtain and retain the passenger manifest for the charter flight. 


In the Barean!s view Capitol is chargeable with fulidg. received by: 
the agent from the charterer, notwithstanding the agent’s failure to 
transmit part of those funds, ané the carrier's exaction of additional 
payments from the passengers just before the flight departure made it 
liable for collecting more than the tariff price. As to the docunenta- 
tion issues the Bureau contends that the agent's misconduct did not 
relieve Capitol of its obligation te obtain: the. pertinent. parts of the 
Statement of Supporting Information and that the purported manifest 
4ntroduced into the record is an uncertified manifest. compiled by Capitol 
and not the certified manifest that Economic Regulations § 295-35 requires 
the chankerer to file with the air carrier prior to the flight. 


The History of the Charter 


The question whether payments from the charterer to. the ah were 
received in behalf of Capitol and were therefore in lega} effect payments 
to Capitol is not answered solely by the terms of the charter agreenent 
and ‘the agency agreement but turns on the course of dealings between the 
charterer, the agent and the carrier. : 

Capitol's operation of the July 1 charter was in Snes of an 
aircraft charter contract dated November 6, 1964, whereby the carrier 


agreed to provide a DC-8F aircraft for the use of not more than; 183 pas- 


sengers at a price of $52,331 3/ to be divided into payments of $5,233.10 


The contract price was identical with the price set by Capitol 


Inc., Passenger Charter Tariff, C.A.B. No. 38, 5th Revised 
Page 13-A, effective April 30, 1965, cancelled April 6, 1966. © 


on signing the contract, $5,233.10 within 60 days after signing the 
contract, $20,932.40' on March 1, 1965, and the balance, $20,932.40, on 
May 1, 1965. The contract directed, at the foot of its first page, 
Make All Checks Payable to Capitol Airways, Inc." and bore the signa- 
tures of Sari Friedman as president and director of the charterer NYSTSG, 


and of Daniel A. Mitchell, Jr., for capitor.2/ 


By a charter agency agreement also dated November 6, 1964, Capitol 
appointed Nelson Travel Service its agent to solicit and develop traffic 
for the NYSTSG July 1 charter. By the agreement the agent agreed to 
represent Capitol with the charterer as directed by Capitol or by the 
Civil Aeronautics Board in the completion and transmission to Capitol 
and/or the Board of all documents required for the charter service by 
the carrier or the Board and to abide by the Board’s rules and regula- 
tions and Capitol agreed to pay the agent a 5-percent Coun ee Yoon 
The agency agreement included the provision— 


“Agent agrees to assure that Charterer makes all funds 
covered by this agreement payable to the Carrier and 
Agent agrees to assure that such funds are transmitted 
to the Carrier in accordance with the terms of the 
respective charter contracts, and Agent further agrees 
not to accept such funds in Agent's name." 


6/ The contract had been prepared for the signature of I. H. 
Mansfield as director of sales for the carrier. Mitchell, who signed 
for the carrier, had been hired on November 16, 1964, as district sales 
manager in New York City. 


2/ & 5-percent commission is the maximm allowed by Economic Regu- 
lations $ 295.15 except that the commission may be raised to equal any 
higher commission paid to an agent for charter flights by a carrier cer- 
tificated to render regular service on the same route. 


The agreement was signed by Michael S. Friedman, "president”, for the 


agent and by Mitchell for Capitol. 


New York State Teachers Study Gréup, an association in which member- 
| 


ship was open to any teacher in the State of New York, has engaged in 
assembling and making available to its members information relating to 
study abroad and the pay increments and differentials available on the 
basis of such study and, since 1961, in arranging charter Plights for many 
teachers desiring to travel abroad for study or for recreational purposes. 
The study group was incorporated late in 1964. Mrs. Sari Friedman, who 
had been a teacher in the New York City School System since March 19575 
joined the study group in January 1963 and, after serving as treasurer, 
became president in November 1964. , 

The study group, which had nearly 3,000 members, planned five charter 
flights to be operated in the summer of 1965. Solicitation of passengers, 
including the circulation of descriptive material among members of the 
group, was begun in the latter part of 1964. A notice issued by the study 
group in June 1965 described the flights as follows: : 

#1 London-Paris 7/2-9/4 and Grand European Tour. 

#2 and #3 Paris and Rome 7/1-9/3. 

#4 London round trip 7/18-8/29. 

#5 Orient Charter and tours. 

#6 and #7 Paris and Rome 7/4-9/5. | 
The July 1 charter designated flights #2 and #3 was the only Satter that 
ae contracted to operate for the study group in the summer of 1965. 

« Friedman was active in administering the charter program. 


Because her time was largely occupied in performing her duties asa 


teacher Mrs. Friedman did not negotiate directly with any airline but 
used the services of a travel agent to whom she entrusted selection of 
the airline for the flight. Passengers were directed to make install- 
ment payments by sending them to NYSTSG at 2260 Bronx Park East, Bronx, 
N.Y., which was Mrs. Friedman's personal residence. With the assist- 
ance of two other persons Mrs. Friedman did the paper work involved in 
collecting money for the flights. She maintained at her home a ledger 
in which payments for each flight were recorded. To insure against 
discrepancies in the ledger Mrs. Friedman checked the entries against 

a separate record on cards. Checks received from prospective passen- 
gers were deposited to the NYSTSG account at Manufacturers Hanover Trust 
Company, White Plains Road, in the Bronx. Charter payments were made in 
most instances to the agent but in some instances to the airline that 
would operate the charter flight. 

Mrs. Friedman signed on November 6, 1964, the charter agreement with 
Capitol for the July 1, 1965, flight, confident that the study group would 
produce enough passengers. The ledger reflects a price of $280 per pas- 
senger for those not carried beyond Paris and $310 for those carried to 
Rome and shows receipts of $25,480 for the Paris passengers and $28,085 


for the Rome passengers making up a total of $53,565 8/ collected from 


late November 1964 into June 1965. 


8/ The receipts are net after adjustment for cancellations and 
transfers. 
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Nelson Travel Service, the travel agent appointed ‘by: Capitol's agree- 
ment of November 6, 1964, was the trade name under which Michael Friedman 2/ 
began, earlier the same year, to conduct the business of arranging group 
travel to various areas and setting up charters with air carriers. In . 
arranging a charter it was Friedman's function to negotiate with an air 
carrier able to provide the aircraft, fill out the forms necessary to 
comply with Civil Aeronautics Board requirements, help the group precios 
to set up a program for collecting money from participants, prepare the 
passenger manifest for certification, and do any other necessary paper 
work. Friedman had arranged for NYSTSG three charter flights. to Europe 
all operated by Capitol during the summer. of 1964, these being the only. 


| 
charters negotiated by him and operated in. the course of 1964. 


Michael Friedman was the husband of Mrs. Sari Friedman. They resided 
together in the home to which members. of the. study group addressed their 
payments for charter trips and at which Mrs. Friedman maintained the study 
group's records. Their relationship was close and Friedman had been instru- 
mental in arranging the incorporation of the study group through an attorney 
known to him but whom Mrs. Sari Friedman never met. Friedman was the only 
travel agent used in setting up the study group's charters in 1965. 


Mrs. Friedman made many payments to him out of study group funds in full 


confidence that the travel agent would apply them to proper purposes. 


Michael Friedman, who was in full personal control of the activities 
conducted under the name Nelson Travel Service and:was controlling stock- 
holder and president of Nelson Group Travel Corporation in the name of which 
the business was later conducted will from time to time beireferred.to as 
"Friedman" or "Nelson". 
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Capitol's dealings with Nelson were primarily through the carrier's 
district sales manager in New York City, Daniel Anthony Mitchell, Jr. 

The duties of the district sales manager were to support charter flights 
over the- networks on which Capitol was operating, to run a sales office, 
and to supervise the personnel in that office. The sales office handled 
papers in connection with charters and received checks which it deposited 
4nto Capitol's account in a bank 4n New York City. Mitchell was employed 
as district sales manager during the period November 16, 1964 through 
December 8, 1965. 

Mitchell's functions in dealing with Nelson were to line up flights 
to the Caribbean, to Burope, or to any area that Capitol could serve: to 
negotiate a contract; and to clear with Capitol's principal office at 
Nashville, Tenn.» whether aircraft would be available for the proposed 
charter flight and whether a commitment could be made for the charter. 

On being advised that aircraft would be available Mitchell's office would 
issue a contract subject to availability on signing of the contract. It 
was Capitol’s unvarying practice not to countersign a charter agreement 
until it had the agreement in hand, signed by the charterer and accompanied 
by a deposit. 

The charter contract for the NYSTSG July 1, 1965, flight and the 


agency agreement with Nelson for the same flight were prepared, before 


Witchell was employed, under date of November 6, 196%, and for counter- 
signature in Capitol's behalf by I. H. Mansfield, the director of sales. 
The deposit on the contract was not actually received by Capitol until 
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January 1965. Thereupon Mitchell countersigned both agreements: as 
district sales manager for Capitol. Part I of the Statement of Support- 
ing Information, prepared by Capitol, answers the question "On what date 
was the charter contract executed?" by stating "Issued < January 22, 1965." 

The evidence, Capitol asserts, does not sustain a finding that the 
chartering organization paid the full charter price to the agent. On the 
contrary, there is clear proof of such payment. During the period Novem- 
ber 9, 1964 through May 19, 1965, NYSTSG drew 42 checks ayatie to Nelson 
Travel Service or Nelson Group Travel Corporation for amounts aggregating 
$227,873.88. All these checks Were paid. Appendix 1 tabulates these 
checks and shows the purpose endorsed on the face of each enon Three 
of the checks (BOE-64, BOE-87, and BOE-91) totaling $20,000 were marked 
for application to the July 1 charter to be operated by Capitol Airways. 
An additional $37,146.40 was paid by six checks (BOE-66, BOE-69, BOE-70, 
BOE-73, BOE-74, and BOE-95) marked for application to Capitol Airways 
charters. Although the study group understood that its program’ of five 
charter flights included three to be operated by Capitol, the oo shows 
that Capitol contracted to operate only one: the July 1 charter that the 
study group designated as flights #2 and #3. There were no other charters 
to be operated by Capitol and these six checks could be applied only to 
the July 1 charter. The study group had collected more than the full 


price of Capitol's July 1 charter and Friedman had received from the study 


group, in the form of checks allocated to or allocable to the July 1/ 


September 3 commitment, a total of $57,146.40. 
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Notwithstanding the amounts remitted by NYSTSG, Friedman, in 
dereliction of his responsibilities as a travel agent, failed to book 
with Capitol any charter flight for the summer of 1965 other than the 
flight scheduled to leave New York on July 1 and to return from Paris 
on September 3. Friedman transmitted to Capitol on account of this 
charter two checks of Nelson Travel Service, one dated January 11, 1965, 
for $5,281 and the other dated February 8, 1965, for $5,185.20 (exhibits 
BOE-98 and BOE-99) but made no other remittance to the carrier. In 
addition, Capitol received and applied to the July 1 charter a check 
for $25,000 drawn by NYSTSG payable to the carrier which was deposited 
June 9, 1965, to the carrier's account with First National City Bank in 
New York (Tr. 49-58; BOE-18). Mrs. Sari Friedman wrote the $25,000 check 
at Michael Friedman's suggestion and delivered it to him so that he might 
transmit it to Capitol. She had no personal contact with any employee of 
Capitol in relation to the July 1 charter flight but handled all arrange- 
ments through Nelson Travel Service. 

Crediting Friedman with the $10,466.20 that he remitted to Capitol 
by the two Nelson Travel Service checks and deducting this amount from 
the $57,146.40 received from NYSTSG, there remained in Friedman's hands 


$46,680.20 out of which to satisfy the $16,864.80 charter price balance 


not yet paid into Capitol's account by mid-June 1965. 


Capitol, if it had been disposed to insist upon observance of the 
schedule of payments set out in the charter agreement and the require- 


ment that the study group remit directly to Capitol's order and not to 
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the travel agent, could have secured full payment by May 1, sixty days 
in advance of the departure date, or in default of such payment could 
have cancelled the charter and put its plane to some other profitable 
use. Instead of treating Friedman as the study group's agent ond 
demanding payments on the dates provided, Capitol consistently looked 
to Friedman as its only means of obtaining payment and never attempted 
any direct communication with the study group. A series of letters 
evidences the carrier's contacts with Friedman and shows continuing 
effort by the carrier to obtain payment and continuing delay and ‘evasion 


by Friedman. 


A letter dated November 9, 1964, from Walter Schofield, a sales 


representative in Capitol's New York City office, transmitted to Friedman 
the charter contract and the agency agreement along with a copy of Economic 
Regulations Part 295 and the forms for the Statement of Supporting Infor- 
mation and the advance passenger manifest to be supplied by the agent 

and the charterer. Friedman endorsed on the foot of this ie A note 

to Schofield stating "I will not be able to send accompanying check until 
December 10th." Mitchell, who had begun his service November 16, 1964, 

as Capitol's district sales manager in New York, wrote Friedman under 

date of December 29 enclosing countersigned contracts and agency agreement, 
acknowledging receipt of the agency's check for $5,233.10 to actles deposit 
on the flight, and reminding that a second 10-percent deposit would be due 
within 60 days of the date of the letter. Mitchell by letter dated Jan- 


uary 4, 1965, returned the check "in accordance with your secretary's 
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request of this morning" and stated "it is our understanding that we will 


be receiving a check ‘in the same amount directly from the charterer within 
a few days.” 

A letter dated January 14, 1965, from Mitchell to Friedman acknowl- 
edged the agency's check dated January 11, 1965, payable to Capitol 
Airways, Inc., for $5,281 to serve as the first 10-percent deposit on 
the charter flight. Thus, the initial deposit was made more than two 
months after the date of the charter contract and by a check from the 
agent Friedman to the carrier, not from the charterer to the carrier. 

A second payment was made by an agency check dated February 8, 1965, 
for $5,185.20 payable to Capitol Airways. Mitchell, by a letter dated 

_ March 5, 1965, reminded Friedman that a payment of $20,932.40 was due 
on March 1, suggested that an oversight had led to the failure to remit, 
and asked that the check be sent by return mail. A Mitchell letter dated 
March 31, 1965, referred Friedman to the March 5 letter requesting pay- 
ment and stated "It is realized that your payments from the group is not 
coming in as fast as you have anticipated however we suggest that you 
make some attempt to hasten payment and forward same to us." (Under- 


10/ 


Mitchell sent Friedman a letter dated April 2, 1965, advising him 


scoring supplied.) 


of the cancellation of a flight that had been scheduled for another 


charterer and asking whether his deposit of $1,044.75 on the cancelled 


2o/ As appendix 1 shows, Friedman had received from the study group, 
or to Mitchell's March 31, 1965 letter, a total of $36,214 for payment 
to Capitol on the group’s jet charters to Europe. 
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charter should be refunded or transferred to other charters that Friedman 
was hdlding. The letter transmitted a tabulation showing five charters 
(including the July 1 charter for NYSTSG) still scheduled, an aggregate 
of $38,693.14 due Capitol as of April 2, and a net due Capitol of 
$27,245.64 after crediting payments made on two other charters that had 
been cancelled.22/ 

Mitchell, by a letter dated April 30, 1965, to Friedman, referred to 
his letters of March 5 and March 31 and his many telephone conversations 
regarding payment and asked immediate forwarding of a check for the 
$20,932.40 which had been due since March 1. By letter dated May 11, 1965, 
to Friedman, Mitchell acknowledged receipt of an agency check for $20,932.40 


and emphasized that Capitol had extended the date for final payment to 


_ dune 1, 1965. However, Mitchell subsequently advised Friedman by letter 


dated May 27, 1965— 


“We have just been advised by our home office in Nashville, 
Tennessee that you have stopped payment on the check issued to 
us in the amount of $20,932.40 numbered 406. 12/ 


"Kindly contact me upon receipt of this letter so that we 
may arrange to have the check re-issued. It is my understanding 
from your secretary that the check was drawn from the wrong 
account and another will be forthcoming. 


"In view of this, we would appreciate receiving a certified 
check to replace the above check." 


Finally a letter dated June 10, 1965, from Mitchell to Friedman acknowl- 


edged "receipt of your group's certified check No. 792 in the amount of 


11/ Exhibits BOE 106 and 107. 


12/ First National City Bank's debit advice dated May 21, 1965, had 
been addressed to Capitol Airways at Berry Field, Nashville, Tennessee. 
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$25,000 which will be applied toward payment on the above mentioned 
charter flight" (underscoring supplied) and stated that the final payment 
due on that date amounted to $16,864.80. A postscript to this letter 
asked Friedman to return the completed CAB forms for the charter as soon 
as he could. 

The letters show Capitol's complete acquiescence in Friedman's dis- 
regard of the schedule for payment and of the requirement that the payments 
be made by remittance from the charterer directly to the carrier and not 
through an agent. To recapitulate, Capitol actvally received and deposited 
into its own account, as distinguished from Friedman's account, only three 


payments: 
the agency check dated January 11, 1965, for $ 5,281.00 


the agency check dated February 8, 1965, for 5,185.20 
the study group's certified check (received 

in June 1965) for 25,000.00 

| Total 355 220 


Mitchell's acquiescence in these deviations from the terms of the 
agreements is chargeable to Capitol. Mitchell was Capitol’s responsible 
employee dealing, in the carrier's behalf, directly with Friedman. Three 
checks from the agent Friedman payable to Capitol (of which two were paid 
and the third encountered a stop order) were deposited in Capitol's bank 
account and the debit notice arising on the stop order was sent by the 
bank directly to Capitol’s office at Nashville. Mitchell discussed his 
difficulties repeatedly with Mansfield, Capitol’s director of sales at 
Nashville, and knowledge of the difficulties with Friedman and the study 
group charter was communicated to Capitol's vice president, finance, not 


later than early June. 
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The district sales manager Mitchell did not allow payments later 
than the times set by a charter agreement except in some SESE ee 
Capitol's home office extended the time for payment. In the case of the 
July 1 charter for the study group Mitchell orally sought and obtained 
from Mansfield, the director of sales at Nashville, approval of the 
extension of time. The carrier’s reason for granting the extension 
was that Friedman had some deposits: on Jamaica charter trips to be EES 
ated by Capitol and that Mansfield and Mitchell judged Friedman was a 
man of means whose cash was "a little tied up". : 

Mitchell, in order to colleet the money and obtain a passenger 
manifest, engaged in many telephone conversations with Friedman and met 
bim in various places in New York City, but without success. After 
learning, late in June, that Friedman was delinquent in paying anounts 
due other carriers Mitchell renewed his efforts every day- Friedman 
drew a check on his personal account which Mitchell tried to have! cer= 
tified, only to learn that the funds in Friedman's account were not 
sufficient. Friedman represented that funds being transferred from 
scheduléd charters to Jamaica would be available but the amounts cranes 
ferred proved far from enough to meet the payment due on the July 1 
charter. : 

On the weekend before flight departure Mitchell tried to talk with 
Friedman both at his office and at his home and could not locate him 


anywhere. On Monday, June 28, Mitchell directed Walter Schofield, his 


salesman, to go to Friedman's office and wait there for him all day, if 
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necessary. Friedman could not be found but Schofield found and brought 
back two manifests which afforded Capitol its first information as to 
names and addresses of passengers on the study group charter flight. 
Mitchell then sent each passenger the following telegram: 

ROM RIN SEPT — 

DUE NON PAYMENT FROM NYSTSG. 

TUESDAY NIGHT SHELTON TOWERS HOTEL 

NYC 9 PM. REQUEST YOUR ATTENDANCE 

OFFICERS. CAPITOL AIRWAYS INC." 

Capitol was represented at the meeting by Mitchell and by an attorney 
4n New York City with whom Mitchell had consulted. The meeting was informed 
that Capitol was not free to operate the flight until it had received full 
payment, that the unpaid balance amounted to $16,864.80, and that proration 
of this amount would approximate $92.50 per passenger. During the night of 
theemeeting and the course of the following day the balance claimed by the 
carrier was collected from the passengers and Capitol then operated the 
July 1 charter flight. 


During the period when Mitchell was demanding the payments due on the 


July 1 charter, Friedman paid a total of $5,000 to Mitchell. These payments 


were made by agency checks payable to Mitchell's order, the first four checks, 


each for $500, being respectively dated February 1, February 10, March 5, 
and March 13, 1965, and the fifth, a certified check for $3,000, being dated 
May 4+, 1965. The checks dated February 10 and March 5 were inscribed "loan". 
The May 4 check, which was certified at Mitchell's request, was given to 


replace a check dated April 17, 1965, for $3,000 payable to Mitchell and 
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marked “loan” which had not been paid.22/ Mitchell never repaid to 


Friedman any part of the $5,000 thus received by him. | 

The showing of Friedman's advances totaling $5,000 to Mitchell and 
the absence of any repayment: stands uncontradicted. There.is a conflict 
of testimony, TER as to the nature and the purpose of the advances. 
Friedman testified that these payments, ‘although. they. were ostensibly 
loans and some of the checks were so marked, were in fact for services 
to be rendered: specifically, for Mitchell's help in assuring availability 
of aircraft for flights to the Caribbean.area that Friedman hoped to ar=- 
range; in pursuance of an arrangement whereby Friedman would pay a com 
mission of $500 a flight to the people in Capitol's employ who helped him 
get a flight or a charter flights; to obtain Friedman's. designation) as 
agent at 5 percent commission for any charter flight negotiated directly 
between the charterer and Capitol without, any. intervening agent; and, 
finally, for leads to potential charterers who might arrange theix flights 
through Friedman. Friedman testified that-he did not expect any repayment. 
As to the benefits that Mitchell was expected to provide, Friedman testified 
he ‘received no commission, notwithstanding the fact his agency was named 
in two charter agreements for groups other than NYSTSG. | 

Mitchell gave a different. account: of;; the, payments, he aes He 


began his employment with: Capitol: in November; 1964. and. could. not earn 


; The May 4. check was. not delivered to Mitchell but was delivered 
directly to the bank to cover the $3,000 check dated April 17, 1965;5) which; 
had not::been paid. = 
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substantial commissions because Capitol had already booked all the charters 


4t could operate until about May 1965. Mitchell did not ask for the loans 
4nitially; on the contrary, Friedman came to Mitchell's office in February 
1965, learned that Mitchell had a personal financial problem, and volun- 
teered to advance the money. Mitchell insisted that the advances were in 
the nature of loans to be repaid toward the end of June or in July 1965, 
when Mitchell expected he would be receiving a substantial commission. 
Mitchell denied that the checks were given him for affording Friedman any 
special benefits or preferential treatment and testified that the sales 
leads given Friedman were of the type that Capitol, in its ordinary pro= 
cedure, gives to any agent in order to program a steady flow of charter 
flights. Mitchell, himself, had no authority or discretion as to making 
aircraft available on a particular date, this being a matter that had to 
be determined by Capitol'’s operations department. Mitchell's duties were 
to procure business on a sales level and subject to acceptance by the 
proper department 4n Capitol’s organization. 

Capitol, at the executive level, did not become actually aware until 
late August or early September 1965 that Mitchell had received advances of 
$5,000 from Friedman. After learning of these transactions Capitol asked 
Mansfield, director of sales and immediate superior of Mitchell, to resign 
and he did resign December 8, 1965, .and Capitol terminated Mitchell's serv- 
ices on the same date. Capitol took this action because it was convinced 
that Mitchell had exercised extremely poor judgment in performing his duties 
and that Mansfield exercised poor judgment in hiring Mitchell instead of 


someone more capable of doing the job of district sales manager. 
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‘Friedman's payment of $5,000 to Mitchell, whether it was a Joan or 
a gift to induce preferential treatment, does not alter the character of 
Mitchell's dealings on the July 1 Gharter, which were within the Beare of 
his authority as Capitol'’s district sales manager and in which Capitol 


acquiesced. 


Michael Friedman was indi¢ted on July 12, 1965, by tte Grand Jury of 


Bronx County, New York, for first degree grand larceny of some $165,000 
in money belonging to NYSTSG and other persons unknown to the Grand Jury. 
Friedman pleaded guilty to grand larceny in the second degree and | was 
committed to State prison for a *erm of not less than 4 nor more than 
10 years. In a proceeding in which the Attorney General of New York 
sought an order restraining Michael Friedman, Sari Friedman, Patricia 
Flanagan, Nelson Group Travel Corp., New York State Teachers Study Group, 
Capitol and Mitchell from conducting business in a persistently frandu- 
lent and illegal manner Capitol moved for and obtained an order dis- 
missing the proceeding as to Capitol on the ground that there was no 
showing that Capitol was in any respect connected with any fraud or 
illegal acts and practices. A restraining order was issued, however, 
against the study group and Sari Friedman. 
Capitol submits that this enforcement proceeding rests on the theory 
that moneys paid to Friedman were moneys possessed by Capitol and that 
this rationale is destroyed by the conviction of Michael Friedman and the 
dismissal in the Attorney General's proceeding, which established that the 


moneys stolen by Friedman were the property of NYSTSG, the chartering 
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organization, and not the property of Capitol. The conviction rests on 

a guilty plea and involves no findings of fact or conclusions of law. 

The dismissal order was granted on the basis of legal insufficiency of 
the Attorney General's allegations as against the carrier and the lack 

of any showing that Capitol was connected with any fraud or illegal acts 
and practices. The order does not touch upon any violation of the Federal 
Aviation Act or of the Board's Regulations and does not adjudicate rights 
or liabilities between the study group, the travel agent and the carrier 
to an extent that limits the Board's power to adjudicate those rights and 
liabilities. It follows that the conviction and the dismissal order have 


no material bearing on the matters at issue in this enforcement proceeding. 


Findings and Conclusions 


The Overcharge Issue 


Capitol, citing American Airlines, Inc. v- North American Airlines, 


Inc-, 351 U.S. 79 (1956), submits that this proceeding, because it turns 
on questions of contract and agency liability as between private parties, 
is inappropriate for resolution by the Board, and should be left to the 
courts. On the contrary, the issues in the present case are whether the 
carrier violated § 403(b) of the Act and the regulations of the Board 
that govern transatlantic charter service. These issues are as fully 
committed to the Board's jurisdiction as were the issues of unfair or 
deceptive practices or unfair methods of competition in the cited case, 


in which the Supreme Court said: 
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"Under § 411 it is the Board that speaks in the public 
interest. We do not sit to determine independently what is 
the public interest in matters of this kind, committed as 
they are to the judgment of the Board. We decide only whether, 
in determining what is the public interest, the Board has stayed 
within its jurisdiction and applied criteria appropriate to that 
determination. The Board has done that in the instant case. 
Considerations of the high standards required of common carriers 
in dealing with the public, convenience of the traveling public, 
speed and efficiency in air transport, and protection of reliance 
on a carrier's equipment are all criteria which the Board in its 
judgment may properly employ to determine whether the public . 
interest justifies use of its powers under § 411." : 


The respondent insists that the study group, when it delivered a 
check payable to Nelson, paid its own agent, not Capitol's agent, and 
that Capitol is not chargeable wtth the receipt of any such payment. 


This contention finds apparent support in the charter contract's direc- 


tion "Make All Checks Payable to Capitol Airways, Inc.", and it may be 


suggested that the study group was under a duty to inform itself of the 
provisions of the agency agreement that forbade acceptance of funds 
payable to Nelson's order and required the agent to obtain from the 
charterer funds payable to the carrier. This prima facie support is 
Swept away, however, by unchallenged eviderice that 1) it was common. 
practice in the industry for carriers to accept charter payments in 
the form of checks drawn on the agent's account, 2) Capitol received 
checks drawn by Nelson, deposited them to its ow account, and credited 
them as partial payment on the July 1 charter, and 3) Capitol never 
suggested to the study group that its remittances must be, payable to 


Capitol’s own order and never communicated directly with the study group, 
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but 4) granted an extension of time based on the judgment that Friedman 


would pay the charter orig 


The course of dealing between Capitol, Friedman and the study group 
operates, under the law of agency, to make Friedman's receipt of payments 
from the study group to be applied to the July 1 charter a constructive 
receipt by Capitol. The carrier repeatedly, and without protest, accepted 
and deposited Friedman's agency checks and credited the proceeds to the 
charter price. Restatement, Agency 2nd, states in § 43 titled “Acquies- 
cence by Principal in Agent's Conduct", 


"(1) <Acquiescence by the principal in conduct of an 
agent whose previously conferred authorization reason- 
ably might include it, indicates that the conduct was 
authorized; if clearly not included in the authorization, 
acquiescence in it indicates affirmance. 


* * “ok * * 


“Comment: 


a. Persons ordinarily express dissent to acts done 
on their behalf which they have not authorized or of which 
they do not approve. If the agent has been previously 
authorized and the extent of his authority is uncertain, 
the performance of acts by the agent which might reason- 
ably be within the authorization and acquiescence therein 
by the principal indicates that the parties understood 
that such acts were authorized, * * *. If there was clearly 
no authorization to do the acts, the acquiescence by the 
principal indicates an affirmance which normall operates 
as 2 ratification.” “(Underscoring supplied.) 


The remittances from Friedman's agency account clearly conveyed to 


Capitol that the study group had paid the agent directly. Acceptance of 


14/ Appendix 2 contains specific references to this evidence. 
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these remittances, coupled with extension of time for paympats because 


the director of sales and the district sales manager be]ieved Friedman- 
was a-man.of means whose cash was a little tied up, amounts to an exten- 
sion of credit to Friedman, an acceptance of him as Capitoli'’s agent to 
collect the charter price from the study group, and an. affjrmance and 
ratification of his acts in the transaction. It follows that the study. 
group’s payments to Friedman for application to the July 1 charter were, 
in effect, payments to Capitol. 

The relevant principles were stated and applied in Ramsay v. ~ 
202 N.Y. 72, 95 N.E. 35 (1911),,4m which the plaintiff Ramsay oar Iudwig, 
the manager of a branch office of the defendant stockbrokers, a series of 
orders to buy particular stocks followed by an order to sell ali the stocks 
in iis account. Ludwig disclosed that he had not bought the stocks Ramsay: 
had ordered but had bought others of his ow selection and that all the. 
monéy in Ramsay’s account was gone, but offered to readjust the matter and 
pay back Ramsay's money if the latter would keep quiet and take 29 action. 
Ramsay told Ludwig that he would wait for an adjustment, accepted some 
securities from Ludwig, and did not tell the defendant giocorckers about 
the matter until some four months after the conversation with Indwig. In 
holding thet the question of ratification by Ramsay should have been given 
to the jury, a majority of the New York Court of Appeals said: 

wx * * Tt is true that Ludwig was the defendants’ agent, 
not that of the plaintiff. But this fact did.not necessarily 
preclude the plaintiff from ratifying his acts. One may ratify 


the acts of another purporting to be made on his behalf whether 
that other is an agent exceeding his authority or no.agent at 
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all. Huffcutt on Agency, § 30. This principle is recognized by 
this court in Hamlin v. Sears, 82 N. Y. 327, where Judge Earl 
said: ‘The general doctrine that one may, by affirmative acts, 
and even by silence, ratify the acts of another who has assumed 
to act as his agent, is not disputed. It is illustrated by many 
cases to be found in the books, and set forth by all the text- 
writers upon the law of agency {citing authorities]. But the 
doctrine properly applies only to cases where one has assumed 

to act as agent for another, and then a subsequent ratifica- 
tion is equivalent to an original authority.’ 


* * * * * * * 


nk * * Ratification is based on assent, which may be either 
expressed or implied. If the principal adopts the acts of the 
agent, it is the same as if he had originally conferred authority 
upon the agent. While silence alone in many cases may be insuffi- 
cient to constitute ratification, still it is competent evidence 
for the purpose. In this case there was proof that the plaintiff 
not only remained silent for some months, but that he agreed to 
remain silent, and that he received from Ludwig certain securities. 
If, in consideration of the agreement of Ludwig and his wife and 
of the securities turned over to him, he agreed to accept the 
purchases and sales ordered by Ludwig as authorized and to look 
to him for the payment of the losses thereon, then there was a 
ratification of Ludwig's acts." 


In Bronson's Executor v- Chappell, 79 U-S. 681 (1870), the Supreme 
Court of the United States held that payments made to an agent who lacked 
authority to receive them were nevertheless chargeable to the principal 


in view of the principal's acquiescence in the agent's receipt of payments 


in a series of transactions. - The court summarized the applicable law in 


the following words: 


“Agents are special, general, or universal. Where written 
evidence of their appointment is not required, it may be implied 
from circumstances. These circumstances are the acts of the agent 
and their recognition, or acquiescence, by the principal. The 
same considerations fix the category of the agency and the limits 
of the authority conferred. Where one, without objection, suffers 
another to do acts which proceed upon the ground of authority from 
him, or by his conduct adopts and sanctions such acts after they 
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are done, he will be bound, although no previous sifthority exist, 
in all respects as if the requisite power had been given in, the 
most formal manner. If he has justified the belief of a third : 
party that the person assuming to be his agent was authorized 
to do what was done, it is rio answer for him to say that no! 
authority had been given, or that it did not reach so far, and 
that the third party had acted upon a mistaken conclusion. ‘He 
is estopped to take refuge in such a defense. If a loss is to 
be borne, the author of the error must bear it. If business 

has been transacted in certain cases it is implied that the 
like business may be transacted in others. The inference to 

be drawn is, that everything fairly within the scope of the! 
powers exercised in the past may be done in the future, until 
notice of revocation or disclaimer is brought home to those: 
whose interests are concerned. Under such circumstances the 
presence or absence of authority in point of fact, is immaterial 
to the rights of third persons whose interests are involved: 

The seeming and reality are followed by the same consequences. 

In either case the legal result is the same." 


Other decisions holding that payments to an agent not authorized to 
receive them were, in legal effect, payments to a principal who had 
acquiesced in a series of similar transactions include Hoiden v. Kobout, 


12 Il. App. 2d 161, 138 N.E. 2d 852 (App. Ct. 1956), Scott v. Continental 


Assurance Co., 167 Ohio St. 515, 150 N.E. 2d 38 (1958), and Cox v. Pearce, 


112 N.Y. 637, 20 N.E. 566 (1889). 

The following language of the court in Reusche v. California Pacific 
Title Insurance Co., 42 Cal. Rptr. 262 (1965), bears on the conclusion 
that the study group must be credited with the payments it made to Friedman: 


"A principal who puts an agent in a position that enablies 
the agent, while apparently acting within his authority, to. 
commit a fraud upon third persons is subject to liability to 
such third persons for the fraud. The principal is liable 
although he is entirely innocent, although he has received no 
benefit from the transaction, and although the agent acts solely 
for his own purposes. Liability is based upon the fact that the 
agent's position facilitates the consummation of the fraud, in 
that, from the point of view of the third persons, the trans- 
action seems regular on its face and the agent appears to be 
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acting in the ordinary course of the business confided to him 
(Rest. of the Law of Agency, §§ 261, 262; Rutherford v- Rideout 
Bank, 11 Cal. 2d 479, 483-484, 80 P. 2d 978, 117 A.L.R. 3833 
California Motor Express, Ltd. v- Chowchilla Union High School 
Dist., 202 Cal. App. 2d 314-315, 20 Cal. Rptr. 768). The law 
reasons that where one of two innocent parties mst suffer, the 
loss should be accepted by the principal who is responsible for 
the selection of the agent and for the definition of his authority 


(Warshauer v- Bauer Construction Co., 179 Cal. App. 2d 44, 49-50, 
3 Cal. Rptr. 570)." 


By the charter agency agreement Capitol selected Friedman as its agent for 
the purposes stated in the agreement and its acquiescence in Friedman's 
conduct in accepting study group checks drawn to his order and depositing 
them in his agency account worked a redefinition of his authority that 
entitled the study group to believe that Friedman had full power to collect 


in behalf of the carrier. 


The majority opinion in Lind v- Schenley Industries, Inc-, 278 F. 


2a 79 (CoA. 3, 1960), includes the following statement: 


"actual authority’ means, as the words connote, authority 
that the principal, expressly or implicitly, gave the agent. 
*Apparent authority’ arises when a principal acts in such a manner 
as to convey the impression to a third party that an agent has 
certain powers which he may or may not actually possess. "Implied 
authority’ has been variously defined. It has been held to be 
actual authority given implicitly by a principal to his agent. 
Another definition of ‘implied authority’ is that it is a kind of 
authority arising solely from the designation by the principal 
of a kind of agent who ordinarily possesses certain powers. It 
is this concept that is called ‘inherent authority’ by the Restate- 
ment. In many cases the same facts will support a finding of 
‘inherent’ or ‘apparent agency’. Usually 4t is not necessary for 
a third party attempting to hold a principal to specify which type 
of authority he relies upon, general proof of agency being suffi- 
cient. - Pacific Mut. Life Ins. Co. of California v- Barton, 5 Cir., 
1931, 50 F. 2d 362, certiorari denied 1931, 284 U.S. 647, 52 S.Ct. 
29, 76 L-Ed. 550." 
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It is unnecessary to conclude whether "apparent agency" or’ ratification 


better describes Capitol's relationship to Friedman resulting from the 
carrier's acquiescence in the agent"s practice of collecting directly 
from the study group. Whichever concept is applied, the study group's 
payments to the agent were in legal effect payments to Capitol. 

The contention that Friedman received no payment as agent for Capitol 
finds no support in Schaffner v. New:York Trust Co., 34 N.Y.S. 2a 537 (1942) , 
which involved facts that were significantly different. There an auction 
gallery (Anderson), which received certain rare books as agent to exhibit 
and sell them, effected a sale on credit approved by the owner of the 
books (the estate). The purchaser, Sickles, delivered three trade accept- 
ances payable at intervals. Having paid the first of these on its due date, 
Sickles delivered to Anderson a painting to be sold for one-half cash and 
the balance on 60 days" credit and Anderson agreed to pay the Second ; 
acceptance out of cash received on the sale of Sickles" painting and to 
pay the third acceptance out of the deferred balance on sale of the paint- 
ing. The estate had no knowledge of the transactions between tecsor 
and Sickles. Thereafter Anderson sold the painting for cash and paid the 
second acceptance but represented to Sickles that the painting had been 
sold for one-half cash and the balance in 60 days. Nonpayment of the third 
acceptance and bankruptcy of Anderson was followed by Litigation between 
the estate and Sickles, the latter claiming that Anderson's collection of 
the cash proceeds of the sale of the painting had effected sen of the 
acceptance. The court's reasoning in rejecting this contention is indi- 


cated by the following language used in the opinion: 
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"(1] It is true Anderson was the estate's agent to receive 
payment for sale of the books. But Anderson was not and could not 
be the estate’s agent to collect the proceeds of the sale of the 
painting as to which the estate had no knowledge and gave no 
authority whatever. In collecting such proceeds, Anderson was 
acting as Sickles’ agent and not the agent of the estate. Accord= 
ingly when Anderson kept one- of the cash from the sale of 
the picture and falsely represented to Sickles that only half had 
been paid in cash, it was breaching its agency with Sickles, not 
its agency with the estate, and the loss ensuing should be charged 
to Sickles as principal." 


Friedman had wronged the study group at least to the extent of failing to 
arrange with Capitol for operation of the projected 7/2-9/4 and 7 [4-9/5 
charters and misusing the great bulk of the money paid him by the study 
group. Unlike the situation in the Schaffner case, however, the study 
group had reached no private understanding with Friedman. NYSTSG trusted 
Friedman, as a travel agent, to arrange the charters it planned and to 


apply to those charters the funds remitted to him. Upon the uncontroverted 


evidence, Capitol knew that Friedman was receiving remittances from the 


study group, commingling them with his own funds, and making payments to 
the carrier by checks drawn on his agency account. Nevertheless Capitol 
gave Friedman carte blanche to complete collection of the charter price. 
Woen Friedman received payments from the study group for the contracted 
July 1 charter he was the carrier's agent for collection. It follows 
that Capitol constructively received the full price of the July 1 charter 
out of the moneys that the study group paid Friedman for charters to be 
operated by Capitol. 

Regulated air carriers in their dealings with the public are held to 


even more exacting standards than those comprised in the general law of 
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agency. As the Board said in Standard A- L., Noncertificgted Operations, 
10 C.A.B. 486 at pages 494 and 495 (1959): 


"Actually, the responsibility of air carriers for the actions 
of their agents rests upon a broader foundation than an application 
of the principles of agency applied between private litigants. In 
those situations involving regulatory statutes, the principal is 
generally charged with the responsibility for the acts of its agents 
and employees, even in situations in which there would perhaps be 
no liability for damages in a private law suit. This principle is 
one of public policy, for in its absence the purpose of the regula- 
tory statute would be defeated. 11/" 


"ll/ See e-g-, Globe Cartage Co., Inc., Common Carrier Appli- 
cation, 42 M.C.C. 547 (1943), aff'd sub. nom. U.S. v. Hancock Truck 
Lines, 324 U.S. 774 (1945); United States v. Brooklyn Terminal, 249 
T.S. 296 (1919); Union Stogk Yard & Co. v- U.S., 308 U.S. 213 (1939); 
U.S. v. Tllinois Cent. R. Co., 303 U.S. 239, 244 (1938); Park, Austin 
2, 1944), 


& Lipscomb v. Federal Trade Com'n, 142 F. (2d) 437 (C.C.A. 
cert. den. 323 U.S. 753 (94h) .." : 


Friedman was, by the terms of the charter agency agreement, Capitol's 
agent to solicit i5/ and develop the specified charter traffic and to repre- 
sent Capitol with the chartering organization in documenting the charter 
flight and meeting Government requirements. NYSTSG also made Friedman its 
agent by making payments to his order instead of transmitting to him checks 
payable to the carrier as directed by the aircraft charter pone between 
NYSTSG and Capitol. By the terms of the charter agency agreement Friedman 
had bound himself not to accept charter payments in his name but to assure 
that the chartering organization make its remittances payable to the carrier. 


Capitol, however, did not hold Friedman to observance of the last mentioned 


15/ The traffic was solicited, not by Friedman, but by the study 
group itself within its ow membership. 
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commitment but acquiesced in Friedman's acceptance of checks from NYSTSG 
payable to himself, so that the charter payments were commingled with the 
travel agent's funds. By so doing, and by putting no restraint on its 
district sales manager's tolerance of repeated and long-continuing defaults 
by Friedman in transmitting payments as prescribed in the aircraft charter 
contract, the carrier ratified Friedman's course of action and incurred 
liability for Friedman's failure to keep faith with NYSTSG. Capitol, 
without any unusual effort, could have ascertained whether its district 
sales manager had actually received payments at the times prescribed by 

the charter contract. By failing to do so the carrier opened the way to 
Friedman's diversion of the funds that NYSTSG entrusted to him and incurred 
responsibility for the consequences. The respondent's brief states— 

“The fact that payments by check of the travel agent were 
accepted not only in this instance but in accord with general 
practice in the industry, merely underscore the fact that in 
practically all charter arrangements of this type and particularly 
in this instance the travel agent is acting on behalf of, under 
appointment of, in a fiduciary relationship to, and therefore, as 
agent of, the charterer. * * *" 

Unquestionably the charterer reposed trust in the travel agent and 
the latter was agent and fiduciary of the charterer. He was more than 
that, however, for the carrier made him its own agent for collection when 
it acquiesced in study group remittance to the agent and remittance by 


the agent to the carrier. 


The study group, having received no objection from Capitol that the 


initial deposit, which Capitol received in the form of Friedman's agency 


check dated January 11, 1965, must be paid by the charterer's check to 
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the carrier and not to the agent, received by clear implication Capitol's 


manifestation of authority in Friedman to collect as Capitol's agent and 
in Capitol'’s behalf. Subsequent payments from the study group to Friedman 
were made pursuant to that manifestation and under the assurance that 
Capitol acquiesced in Friedman's receipt of payments in its behalf. 

The record does not support the allegation that the Bureau is invoking 
a sanction against Capitol for acts done by someone over whom Capitol had 
no control. The violations charged do not stem merely from the fact that 
the study group put the funds under Friedman's control and that Friedman 
misused those funds; they stem frem Capitol's acquiescence in Friedman's 
acceptance of checks payable to Friedman's order, from Capitol's prolonged 
failure to require punctual payment of the charter price, thus enlarging 
Friedman's opportunity to misapply the funds entrusted to him for that 
purpose, and from Capitol’s ultimate decision to exact additional money 


from the tour passengers. 


The Documentation Issues 

With respect to the charge of failure to obtain the portions of the 
Statement of Supporting Information that the charterer and the agent must 
prepare, Capitol submits its diligent efforts to obtain these documents, 
cites the disappearance of both Friedman and Mrs. Friedman and ioe 
sibility of locating any other officer of the charterer, and argues that 
cancellation of the flight and the stranding of the passengers moat have 


worked great harm as compared with operating the flight in spite of the 
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lack of these portions of the documentation. As the carrier points out, 
Capitol and other carriers had operated flights for the study group in 
earlier periods and had been satisfied that the study group was charter- 
worthy and that participation had been confined to bona fide members of 
the study group and members of their immediate families. This being so, 
the respondent urges, the purpose of the required documentation had been 
accomplished and the failure to obtain a complete Statement of Supporting 
Information did not result in violation of Part 295. 

The suggestion that the documentation of previous study group charters 
operated as continuing proof that the organization was charter-worthy and 
that participation was properly limited is unacceptable. There is always 
a possibility of material change in the chartering organization or in the 
composition of the particular charter. Part 295 prescribes current docu- 


mentation for each charter and does not entrust accomplishment of the 


regulatory purpose to a favorable presumption based on prior documentation. 


Operation of the flight without completing the required documentation is a 
substantial violation of the regulations. The violation is not excused 
even when account is taken of the adverse consequences of a last-minute 
cancellation of the flight. Capitol, by firm handling, could have obtained 
direct payment from the study group of the full charter price accompanied 
by complete documentation or, failing this, could have cancelled the charter 
long before the flight date without any consequences as severe as would have 


attended cancellation late in June 1965. 
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Capitol asserts in its brief that it did obtain a manifest which could 
not be certified due to the disappearence of the president of the charterer. 
The passenger manifest introduced into the record (exhibits BOE-19 through 
BOE-25) was prepared by Capitol itself, includes a notation of the weight 
of each passenger and his baggage, and bears an imprint "Part of Weight & 
Balance Manifest". Obviously this is not the certified passenger nanifest 
required by Economic Regulation § 295.35, which requires that the charterer 
classify each passenger in one of three prescribed relationship categories 
and that the charterer certify such classification. The air carrier has-no 
independent knowledge as to the charter passengers sufficient to give ita 


basis for making such a classification or certification. Clearly, Capitol 


operated the flight without obtaining the certified passenger manifest 


required by § 295.35. 


The Sanction 


It is true, as Capitol urges, that cancellation of the flight late in 
June 1965, when Friedman's misconduct and the active intervention of New 
York's law enforcement officials had brought wide notoriety, would have 
imposed extreme hardship on the passengers and would have irerecty affected 
the public, the entire transatlantic charter program, and the industry in 
general, as well as Capitol. The carrier would not have faced this diffi- 
culty, however, if it had monitored the situation and insisted on payment 
of the tariff price in accordance with the terms of the charter agreement 


instead of condoning Friedman's continuing evasion until three days before 
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the flight departure. The quandary that Capitol then faced was the product 
of the carrier's own failure to exercise the vigilance that is requisite in 
carrying on business. 

The requested cease and desist order is an appropriate remedy, notwith- 
standing the fact that the study group and Mrs. Friedman are enjoined from 
engaging in charter activities and that Friedman himself is serving a prison 
sentence. The restraints against these participants have no bearing on 
Capitol's extensive civil charter operations, and the violations here shown 
on the carrier's part call for a remedial sanction. The Board is not re- 


16/ 


quired to assume that the violations will not be repeated. 


The Bureau's brief urges that the Board order Capitol to refund the 


$92.50 collected from each charter passenger and submits that a cease and 
desist order would be inadequate relief unless it provided for such resti- 
tution. Capitol has had no opportunity to address itself to the restitu- 
tion proposal, for the complaint requests only a cease and desist order 
and "such other and further relief as the Board may deem proper" and the 
Bureau did not disclose, prior to its brief, that it would seek an order 
directing Capitol to make restitution. The refund sanction is beyond the 
issues raised by the complaint. Moreover, the Board has recognized that 


12/ 


it lacks authority to grant reparations of this character. 


16/ See Shulman, Inc., Enforcement Proceeding, 30 C-A.B. 216 (1959) 


a9 laints v. American Shippers, Parcel Air Service, 30 C.A.B. 1478 
1960) 


12/ International Latex v- AAXICO, Enforcement, 33 C.A-B. 502 (1961). 
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Summary 


Upon the basis of the foregoing considerations and of the entire 


record it is found that Capitol Airways, Inc., in operating for New York 
State Teachers Study Group a charter flight that departed New York City 
on July 1, 1965, 1) collected a greater compensation for air transpor- 
tation than the fares specified in its tariffs and thereby viciated 

§ 403(b) of the Federal Aviation Act of 1958. as amended, 2) failed to 
obtain either § A or § B of Part II of the Statement of Supporting Infore 
mation required by § 295.12 of the Board's Economic Regulations, and 3) 
failed to obtain a certified passenger manifest as required by §/ 295.35 
of the aforesaid regulations, and it is concluded that Capitol Airways, 


Inc., should be ordered to cease and desist from the aforesaid violations. 


beep aprdrcpo 


Barron Fredricks | 
Hearing Examiner | 
November 30, 1966 


An appropriate order is attached. 
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Payments from New York State Teachers Study Group 


to Friedman 


NYSTSG 


583 


584 


586 


Date Amount 


11/9/64 $ 120.00 


11/9/64 82.71 


11/23/64 500.00 


11/27/64 235.00 
12/7/64 1,690.72 


12/10/64 660.00 


12/15/64 500.00 


12/17/64 1,000.00 


12/21/64 187.00 


12/21/64 660.00 


Purpose of Check 


2,000 brochures $ 20.00 
2,000 5¢ stamps 100.00 


stationery, cards, 
letterheads, and 
envelops 


deposit to World 
Airways for Japan 
charter 


bill of 11/2/64 


deposit to Aeronaves=—= 
$1,196.04 

labels $177.00 
Orient brochures 65.00 
stamps (04) 252.68 


for one night's dep. 
Del Prado Hotel — 
Mexico City for Easter 
flight 


reimbursement for 
advance payment to 
Taxco Hotel — Easter 
flight 


partial payment for 
Easter vacation tour 
(Elcano Hotel) 


postage $107.00 
brochures 80.00 


balance of deposit 

to Elcano Hotel 
(Acapulco, Mexico) 
Mexican Easter package 


(continued) 
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NYSTSG 
Exhibit No. Check No. Date Amount Purpose_of Check 


BOE-65 599 12/28/64 $ 2,773.00 repayment of deposit 
to British Eagle 
International) Airways 
(flight July 19) 


12/31/64 3,000.00 for additional part 
payment to Capitol 
Airways, Inc. 1, for 
summer charters 


1/4/65 1,200.00 for part payment 
Mexican Easter package 
(for AA Travel Service) 


1/4/65 278.80 for part payment to 
Capitol Airways ~- 
N.Y.-London-Paris-N.Y. 
7/2-9/4/65 


1/4/65 933.00 for part payment to 
Capitol Airways charter 
N.Y. -Paris-Rome 


BOE-70" 1/11/65 5,281.00 for part payment to 
Capitol Airways, Inc., 
charters 7/1 &°7/2 


BOE-71 1/23/65 6,000.00 for additional payment 
on Mexican Easter package 


BOE-72 1/26/65 5,000.00 for part payment Mexican 
charter 


BOE-73- 2/1/65 2,000.00 _— for deposit to’ Capitol 
Airways, Inc., 2 jet 
charters 1966: 


BOE-74" 2/8/65 5,000.00 for part payment-on 
1965 charters to 
Capitol Airways, Inc. 


BOE-75 623 2/8/65 173.00 for Saoreceiae fees 


See footnotes on page 4 of this appendix (continued) 
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NYSTSG 
Exhibit No. Check No. Date Amount 


BOEB-76 624 2/8/65 $ 2,000.00 
625 2/10/65 2,000.00 


2/15/65 5532.00 


2/15/65 166.00 


2/23/65 6,000.00 


2/27/65 10,500.00* 


2/27/65 1,000.00" 


3/6/65 © 5,000.00 
3/6/65 5,000.00 
3/6/65 5,000.008 
3/15/65 5,000.00" 


3/15/65 5,000.008 


See footnotes on page 4 of this appendix 
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Purpose _of Check 


for additional deposit 
to Werld Airways on 
Orient charter 


for A.A.Travel 
additional payment on 
Mexican Easter Trip 


balance due on Aeronaves 
Mexican charter 


for making up Orient 
brochure & postage for 
general mailing 


on account summer 
program 


for deposit to World 
Airways on Orient 
charter 


for Capitol Airways, Inc., 
deposit on 7/4-9/5 charter 


for Capitol Airways, Inc., 
a/c for charter Rome via 
Paris 7/1-9/3/65 


for Capitol Airways, Inc. 
a/c for charter Rome via 
Paris 7/4-9/5/65 


for Capitol Airways, Inc., 
a/c for charter London- 
Paris 7/2-9/4/65 


for Capitol Airways, Inc., 
charter 7/2=9/4/65 
London-Paris 


for Capitol Airways, Inc., 


jet charter Rome via 
Paris 7/1-9/3/65 


(contimed) 


NYSTSG 
Exhibit No. Check No. Date 


Amount 


BOE-88 663 3/15/65 $ 5,000.00 


664 3/15/65 


3/24/65 


3/24/65 


3/24/65 


4/12/65 


5/1/65 


5/19/65 


5/19/65 


366.25 


10.000 oof 


10.000 oof 
10,000. oo# 
17.1%6.008 
2.957: 00 


20.932-408 


30.000 oot 


Tr. 660 
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Purpose_of Check 


for Capitol Airways: Inc.,; 
jet charter 7/4-9/5/65 
Rome via Paris | 


for secretarial services 
bill paid to Olsten's 


for additional part 
payment to Capitol 
Airways charter #1 
Lordon=Paris 7/2-9/4/65 


for part payment to 
Capitol Airways charter #2 
Rome via Paris 7/1-9/3/65 


for part payment to 
Capitol Airways charter #6 
7/%=9/5/65 Rome via Paris 


balance due (paid ‘to A.A. 


Travel) for Mexican Easter — 


trip 
for final payment to 
British Eagle Airways 
for 7/18 charter 


on a/c 321965 Europe 
jet charters —: Capitol 
Airways. Inc. | 


on a/c World Airways 
7/1-9/1/65 Orient charter 


* Allocated or allocable to the July 1 charter to Rome via Paris: 


# Certified. 


Evidence Bearing on Capitol's Constructive Receipt 


of Funds Paid by. the Study Group to Michael Friedman 


a 


1) Acceptance by carriers of charter payments from the travel agents is a 
practice that prevailed throughout the industry, and it. was common 
practice for carriers to accept such payments in the form of checks 
drawn on the travel agent's account (testimony of Daniel A. Mitchell, Jr., 
Capitol's district sales manager in New York City, tr. 165-168; testimony 
of Mrs. Sari Friedman, president of the study group, tr. 70; testimony 
of Michael S. Friedman, tr. 112, 113). 

Capitol received, deposited to its own account, and credited as part 
payment on the duly'1 charter checks drawn by Friedman on the Nelson 
agency account. Check number 542 dated January 11, 1965, for $5,281, 
Exhibit BOE 98, shown as item 2 on Capitol's deposit slip, Exhibit BOE 15, 
and acknowledged by Capitol's letter dated January 14, 1965, Exhibit 


BOR 6; check number 662 dated February 8, 1965, for $5,185.20, Exhibit 


BOE 99, shown as item 3 on Capitol's deposit slip, Exhibit BOE 16. -Each 


deposit slip lists three items and carries after each item the notation 
"agent" in parentheses. This notation means that the check deposited was 
issued by the agent and not by the charterer. Mitchell never received 
from Capitol's home office any instruction not to accept payments on 
charters from travel agents. Testimony of Daniel A. Mitchell, Jre,; 

tr. 163-166. It was Friedman's practice, in dealing with Capitol on 
charters, to make payments from the agency account. instead of having. the 
charterer remit directly to Capitol; he had discussed these alternatives 


with Schofield and Mitchell and was given to understand that the carrier 
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required direct remittance from the charterer only where the carrier did 
not know the agent, but would accept payment from an agent that it knew. 


Friedman had been agent on charters for the study group operated by. 


Capitol prior to the summer of 1965 and had paid Capitol out of the agency 


account. (Tr. 112, 113.) 

3) Mitchell never met Mrs. Friedman (tr. 168) nor communicated with the 
study group in respect to payments on the July 1 ees (tr. an). 
Capitol, through its vice president, finance, who as a member lof the 
carrier's informal management committee participated in-all m5, Jor: deci- 
sions (tr. 335), was aware early in June 1965 of the aiteiculty with 
Friedman and the study group (tr. 323, 324). Information of the problem 
had come to Capitol's home office through the transmittal to it of a copy of 
each of Mitchell's letters to Friedman and through telephone conversa- 
tions between Mitchell and Mansfield. (fr. 308, 309.) | 

(Tr. 662] 
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The district sales manager did not usually allow payments Later than the 
times prescribed by the aircraft charter contract, except that when 
there were special circumstances the schedule for payments was some= 
times extended by Capitol's home office. In respect tothe Joly L 
charter Mitchell applied to Mansfield, the director of. sales at 
Nashville, and an extension of time was granted in view of the fact 
that Friedman had made deposits on other charter flights that Capitol was 
to operate and both Mitchell and Mansfield judged that een was. a man 


of means whose cash was a little tied up (tr. 173-175). 
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UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Issued under delegated authority 


Docket 16370 


ee ce ce ce oof 


A full public hearing having been held in the above-entitled.pro- 
ceeding and the examiner, upon consideration of the record, having issued 
an initial decision containing his findings and conclusions, pursuant to 
authority delegated to hearing examiners under Rule 2T of the Rules of 
Practice in Economic Proceedings, which initial decision is attached 
hereto and made a part hereof; 

Tf IS ORDERED: 

1. That Capitol Airways, Inc., its officers, directors, agents, 
successors and assigns, be and they are hereby ordered to cease and desist 
1) from charging, demanding, collecting or receiving a greater or less or 
different compensation for air transportation, or for any service in con- 
nection therewith, than the rates, fares and charges specified in said air 
carrier's effective tariffs, and 2) from operating any pro rata charter 
flight without obtaining §§ A-and B of Part Il of the Statement of Support- 
ing Information required by § 295.12 of the Board's Economic Regulations, 
or without obtaining a certified passenger manifest as required by § 295.35 


of said reguiations. 
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2. That this proceeding be and it is hereby terminated, except that 
the proceeding may be reopened by the Board at any time for good cause shown. 

3. This order shall become effective as the final order of the Board 
on the 3lst day after the date of service of this order and the initial 


decision attached hereto unless a petition for discretionary review is filed 


within 25 days after service hereof in accordance with Rule 28 of 
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the Rules of Practice in Economic Proceedings (14 CFR 302.28) or the Board 
issues an order to review upon its own initiative. If a petition for dis- 
cretionary review is timely filed or if action to review is taken by ‘the 
Board upon its own initiative, the effectiveness of this order shall be 
stayed until further order of the Board. 
/s/ Barron Fredricks 
Barron Fredricks 


Hearing Examiner 
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to provide desired charter air transportation. In this. case, as in most 
large charter movements, the agent solicited and procured lift coum tnent's 
from several carriers, took substantial part in organizing the charters 
and was entrusted by the charterer with extremely large unallocated sums 
of money, not only for the payment of air transportation charges, but also 
for numerous other administrative expenses as well. Consistent with in- 
dustry practice Zz) Capitol, upon receipt of the charter contract signed by 


the chartering organization, executed an "agency agreement" limited to 


only one of the several flights contemplated by the chartering organization, 


which provided for the payment of a commission to the egent. _ 

The charter contract, signed by the charter organizer, contained a 
prominent notice that all checks were to be made payable to the carrier and 
the “agency agreement" provided that the agent was not to receive moneys 
eas agent of the carrier. | 

The issue in this case involves the question of the respective lia- 
bilities of the carrier and the chartering organization under such circum 
stances where the intermediate or agent, selected by the charterer, embezzles, 
loses, has stolen, otherwise commits some breach of trust, acts improperly, 
or is otherwise unable to fulfill his obligations. ‘The position of the 
Burean of Enforcement would impose extensive liabilities .upon the Aon aos 
end exonerate from liability the chartering organization, which selected the 
agent through whom the carrier is forced to do business, conerery y the 
basic principles of local agency law which otherwise would determine the. re- 


spective liabilities and responsibilities of the parties. “Under such law, 


2/ As formerly required by interim certificates and Board rules end as 
still required by Part 208. 
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the person bears the risk who entrusts the moneys to the intermediary and 
made the loss possible. 

The Examiner adopted the position of the Bureau. In order to do 80, 
he had to ignore the sworn testimony of the charter organizer and the 
agent, the principal witnesses of the Bureau, as to their intent and the 
purposes underlying the specific dealings at issue and to rely upon a state- 


ment of the Board, in a completely dissimilar and inapplicable situation, 


that the responsibility of air carriers for the actions of their agents rests 


upon a broader foundation than an application of the principles of agency 
applied between private litigants (I.D. 30). 

The Examiner found that "Unquestionably the charterer reposed trust 
in the travel agent and the latter was agent and fiduciary of the charterer" 
(1.D. 31). However, he completely ignored the import of this fact. Capitol 
aid in fact deal with the agent as agent of the charterer, end did not become 
liable for actions of the agent in his capacity as agent for the charterer, 
so commissioned and controlled by his wife, the President of the charterer. 
He thus reached conclusions of fact and law at war with the law of agency as 
applied in the State of New York, and ignored the practical realities of the 
course of dealing with which carriers are faced on most charters J 

3. The instant proceeding is a matter of first impression and in- 


volves far-reaching implications as to the administration of charter contracts. 


3/ Under the Board's current rules, the agent may be a member of the charter 
organization, and even may collect funds from the individual participants 
and otherwise assist in the organization of the charter. To make the 
carriers liable for actions of strangers chosen by others to represent 
them is to foist an intolerable burden on the carriers. 
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It can have a far-reaching impact upon all air carriers engaged in orsict 
operations. The Examiner's decision would, in fact, negate existing com- 
mercial law and impose upon air carriers liabilities not imposed by. ordinary 
commercial law and not contained in any regulation, rule or requirenent of 
The instant proceeding would therefore radically alter existing com 
mercial obligations of air carriers and impose new duties, responsibilities 
and liabilities beyond those involved in this rather limited proceeding. 
In this connection, Capitol has been constrained to resist the enforcement 
action because of the far-reaching and basic principles een | 


4. The Examiner erred in the application of the legal principles 


5 
involved. He reached his conclusions based upon the application of cases 


from jurisdictions outside the State of New York and ignored the specific 
application of New York law. In addition, he misapplied the cases cited by 
concluding in effect that the intermediary was the agent of Capitol and ignor- 


ing the agency relationship he found to exist between the agent and the 
‘ 


4/ The issues herein transcend the $16,000 which the Bureau apparently 
believes was unjustly collected by Capitol... They involve: potential -.. 
far greater liabilities which may arise out of the instant’ and similar 
transactions, such as to persons who paid.or allegedly. paid the: 
chartering organization to participate on charter flights not con- 
tracted to Capitol but to other eir carriers. 


Capitol is not undertaking to document all of, the subsidiary. legal: 
conclusions contrary to law or all of the erroneous findings of' 
fact in the Initial Decision... The ultimate conclusions of.the Ex- 
aminer, based upon mixed questions of law and fact, is clearly con- 
trary to law, as demonstrated by. different findings in several | 
proceedings on the same facts in New York Courts. It is counsel's 
belief that the provisions for discretionary review require, only, . 
that it be demonstrated that the ultimate conclusions are erroneous 
and are of sufficient importance to require review. by. the, Board. 


charterer. For example, the Examiner quoted from Reusche v. California 
‘Pacific Title Insurance Company, a California case, which states: 


"The law reasons that where one of two innocent parties 
mst suffer, the loss should be accepted by the principal 


who is responsible for the selection of the mt and for 

the definition of his authority”. (fmphasis Supplied). 
(I.D. 27). 

It is clear from the record that the chartering organization en- 
trusted the agent, who was convicted of larceny of over $165,000 from 
the chartering organization, with approximately a quarter million dollars 
for numerous expenses in connection with various charter trips by various 
carriers far transcending the limited amount involved in the single Capitol 
charter, and that the charterer thus made the loss possible. 

In his reliance upon agency cases involving "ratification", the 
Examiner ignored his own finding that the agent was also the agent of the 
charterer and treated the matter solely as if the agent were in the sole 
employ of Capitol, so that the application of the principles of law upon 
which he relied are not appropriate in the light of the specific facts in- 
volved. Some of the facts ignored are most material to the legal conclu- 
sion and were not specifically discussed in the Initial Decision. Thus the 
Initial Decision is clearly based upon conclusions contrary to law. 

5. This proceeding involves substantial ard important questions of 
fact as well as law. The basic facts are not sufficiently set forth in the 
Initial Decision to permit the Board to determine whether the result is 
correct. For example, the Initial Decision omits reference to the testi- 
mony of the charter organizer that when she paid her husband she assumed 


that the money would be paid to the proper agencies (Tr. 76-77); that she 


relied upon him and never distrusted him (Tr. 77); that he acted as her agent 
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in paying moneys to various airlines (Tr. 77); that the services performed 
were performed on behalf of the charterer (Tr. 80, 82); and that she under- 
took to control the disbursement of funds by the agent. ‘The Examiner also 
attributed to Capitol knowledge of transactions between the Ser sess and 
the agent, where there is no evidence of knowledge upon the part of Capitol, 
but where the full facts were undoubtedly known to the charterer. These are 
crucial and determinative facts, adduced by the Bureau's principal witnesses 
themselves, which require that the Board itself review this case not only to 
determine the specific factual circumstances here involved and the outcome 


of this controversy, but also to determine whether rules of general 'applic- 


ability relating to such relationships are necessary for future application 


throughout the entire industry. 

6. The Examiner clearly erred in finding that a cease and desist order 
should be issued against Capitol in this proceeding. Even if his legal con- 
clusion were correct, the loss here involved unusual circumstances and the 
resultant actions taken by Capitol were matters of novel impression resolved 
(1) under emergency circumstances in order to avoid undue hardship spon the 
innocent victims of wrongdoing of an intermediary selected by the chartering 
organization itself; (2) in the face of a great deal of notoriety which 
could only reflect adversely on the entire air transportation industry; and 
(3) in circumstances of unknown and, at that time, indeterminate liability. 
There is no finding by the Examiner that Capitol acted in other than good 
faith or willfully violated any regulation of the Board or that its conduct 
was in any way reprehensible or otherwise such as to require the punitive 
penalty of a cease and desist order. The questions of law involved were and 


| 
are, even in the light of information not available to Capitol at the time, 
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complex and controversial. This is demonstrated by the very involved, 
although overly simplified discussion in the Initial Decision itself. 

Clearly under these circumstances, there is no justification for imposi- 
tion of a sanction upon Capitol which acted in accordance with advice of 

its New York counsel who had not only long experience in CAB matters but also 
in local commercial lew in the State of New York. It operated the flight 


in question, rather than cancelling the flight. In the final analysis 


the premise upon which the Exeminer justified a sanction was Capitol's 


grant of extension of time for making payments, rather than cancelling 
the flight. ‘This would have imposed greater hardship on the group which 
had already paid Capitol over $35,000 for the charter services involved, 
and is not an appropriate basis for a sanction. 
WHEREFORE, the foregoing premises considered, Capitol Airways, 

Inc. respectfully prays that the Honorable Civil Aeronautics Board will 
exercise its right of review of this proceeding and will review same in 
its entirety; and for such other and further relief consistent with the 
premises herein as to this’ Honorable Board may seem fitting and proper. 


Respectfully submitted 


Le Np > bee 


Theodore I. Seamon 


Attorney for 
Capitol Airways, Inc. 


Jamary 13, 1967 
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CERTIFICATE OF SERVICE 
I hereby certify that I have this day served copy of the 


foregoing petition by mailing copy thereof, postage prepaid and 


properly addressed to the Bureau of Enforcement. 


Dore SRL) 


Jamary 13, 1967 
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CAPITOL AIRWAYS, INC. * 
Respondent, * 

* ‘Docket 16370 


Enforcement Proceeding * 
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ANSWER TO PETITION OF 
CAPITOL AIRWAYS, INC. FOR DISCRETIONARY REVIEW 


_ On January 13, 1967, respondent Capitol Airways, Inc. (Capitol) 


filed a Petition for Discretionary Review of the Examiner's Initial 
Decision in this case. In its petition Capitol alleges that the 
Initial Decision (1) is based on erroneous findings of material fact, 
(2) is based on ultimate legal conclusions contrary to law, and (3) 
involves substantial, important and novel questions of law requiring 
review by the Board. For the reasons set forth below the Bureau of 
Enforcement submits that Capitol's petition is without substance and 
should be denied. 

With respect to Capitol's first contention -- that the Examiner 
relied on erroneous findings of fact -- the petition is wholly 
deficient. Although Capitol alleges that the Examiner made erroneous 
findings of material fact, it cites none. The examples cited in 
paragraph 5 (pp. 5-6) of Capitol's. petition as material omissions 
from the Initial Decision are nothing more than out-of-context 
fragmentary references to the thoughts of the agent's (Friedman's) 
wife about her husband and what he was doing with the organization's 


money. The other reference is to activities performed by the agent 
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for the charterer, and this is, in fact, dealt with by the Examiner 
(I.D. pp- 8, 30). None of these alleged omissions is essential to 
the relationship between Capitol and Nelson Travel/Friedman, which 
is at the heart of this controversy. 1 This case turns, as the 
Examiner pointed out, “on the course of dealings between the : 
charterer, the agent and the carrier." (I.D. p. 4). | 

The Examiner, in his detailed factual findings (I.D. pp. 4-21), 
completely set forth the history of the NYSTSG charter flight and 
the basis for holding that Nelson Travel/Friedman acted as Capitol's 
agent, with Capitol's ratification, in collecting and receiving 
payments for the flight. Briefly these are: | 

(1) ‘The agency agreement itself by which Capitol appointed 
Nelson Travel/Friedman as Capitol's agent and agreed to pay a 5 


percent commission (I.D. p. 5). 


(2) Payments by NYSTSG to Nelson Travel/Friedman and/or 


Capitol directly in an amount sufficient to cover the $52,331 cost 
| 


of the charter flight (I.D. p. 10). 


. | 
1/ Contrary to Capitol's statement at p. 2 of its petition that 
it is "forced" to do business with an agent selected by a. 
charterer, Capitol is free to choose any agent with whom it 
wants to do business: Capitol has chosen to operate through 
agents selected by chartering organizations, which paves the 
way for abuses such as the ones here. 
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(3) Capitol's acquiescence in Neison Travel/Friedman's 


acceptance of checks payable to Nelson Travel /Friedman's order 


(I.D. pp. 11-16). 2/ 


(4) Capitol's consistently looking to Nelson Travel/Friedman 
as its only means of obtaining payment for the flight (I.D. 12-15). 
(5) Capitol's grant of an extension of time for payments 


from Nelson Travel/Friedman after the agent became delinquent in 


making payments (I.D. p. 16). 
(6) Capitol's knowledge, at the executive level, that Nelson 
Travel/Friedman was being looked to for payment on the charter 


(I.D. pp. 15-16). 


2/ Capitol's acquiescence was in the face of a specific provision 
of the agency agreement which the Examiner carefully quoted 
verbatim: 


"agent agrees to assure that Charterer makes all 
funds covered by this agreement payable to the 
Carrier and Agent agrees to assure that such funds 
are transmitted to the Carrier in accordance with 
the terms of the respective charter contracts, and 
Agent further agrees not to accept such funds in 
Agent's name.” 


This is the paragraph which Capitol incorrectly says Won KG 
provided that the agent was not to receive moneys as agent of 
the carrier." (Original emphasis, Pet. p. 2). On the 

contrary, the provision makes it clear that Nelson Travel/ 
Friedman was to see to it that the funds were made payable to 
Capitol, and in fact, paid to Capitol. This is further 
evidence that Nelson Travel/Friedman was to act as the carrier's 


agent on the charterer's payments. 
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(7) Capitol's reliance on Nelson Travel/Friedman for payment 
| 


on the July 1 charter until June 28, when it contacted the 
chartering organization and/or its members directly for the first 
time about ‘delinquent payments (I.D. pp. 16-17). 

(8) Capitol's last minute threkht to cancel the flight unless 
each passenger paid an additional $92.50 to cover the balance of 
$16,864.80 which Nelson Travel/Friedman had not paid over to: 
Capitol (I.D. p- 17). 

These factual findings, fully documented in the record and not 
controverted by Capitol, support the Examiner's finding: 

"The violations charged do not stem merely from 
the fact that the study group put the funds 
under Friedman's control and that Friedman 
misused those funds; they stem from Capitol's 
acquiescence in Friedman's acceptance of checks 
payable to Friedman's order, from Capitol's 
prolonged failure to require punctual payment of 
the charter price, thus enlarging Friedman's 
opportunity to misapply the funds entrusted to 
him for that purpose, and from Capitol's ultimate 
decision to exact additional money from the tour 
passengers." (z. D. p. 32). 

Capitol does not challenge the accuracy of the Braniner's 
factual recital on these points, and the “omissions” Capitol 
complains of do not, and cannot, alter these factual findings 

Throughout its ene Capitol avoids the focal point of the 
Initial Decision --- the series of acts by which Capitol ratified 
the conduct of Nelson Travel/Friedman and acquiesced in its role 

| 
as agent for Capitol in the collection of funds. The “omissions” 
Capitol refers to simply do not reach this central issue. By, 


avoiding this issue and disclaiming its responsibilities Capitol 


a 678 - 
(tr. 679] 
-5- 
seeks to obscure the fact that it wrongfully collected an additional 
$92.50 from each of the charter passengers above the lawful tariff 
rate. 3/ The fact is that each passenger on the July 1 charter was 
wrongfully assessed the extra amount of $92.50, and Capitol was 
responsible for the wrongful assessment. The Examiner agreed, and 
found that a cease and desist order should issue. He did not find, 
however, that an order should issue specifically directing Capitol 
to pay back the money. Although the Examiner may be correct that 
the Board does not have the authority to issue such an order, Capitol 
is required to observe its filed tariffs. Unless and until Capitol 
pays $92.50 to each of these particular passengers it will be in 
contimuing violation of section 403(b) of the Federal Aviation Act 
and subject to. further sanctions. This is as it should be where 
innocent parties have been injured through the actions of the 
carrier. 
With respect’ to Capitol’s second contention -- that the 
Examiner's Initial Decision is based upon legal conclusions clearly 


contrary to lew -- Capitol's petition is again wholly deficient. 


3/ Hints at the real reasons for Capitol's obduracy are found in 
footnotes 3 and 4 of its petition, where Capitol indicates its 
reluctance to be responsible for ‘the acts of travel agents, and 
its fear that a decision against Capitol here will somehow 
imperil it with respect to passenger claims on other charters 
involving Nelson Travel/Friedman on which Capitol never entered 
into any charter agreements . The short answer is that Capitol 
has a legal responsibility for the acts of its agents, and the 
Board cannot predicate a ruling on the basis of fanciful law 
suits conjured up by Capitol's counsel. 
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Capitol pitches its argument on two grounds, i.e., the supposed 
failure of the Examiner to cite New York case law, and the alleged 
misapplication of the cases cited. Capitol errs on both grounds. 

In the first place Capitol furnishes no support for its 
thesis that the substantive issues in an administrative proceeding 
such as this case can be controlled only by the common law of New 
York, and the Bureau of Enforcement has been unable to find any 
case law extending the doctrine of Erie Ry. Co. v. Tompkins , 304 U.S. 
64 (1938), that far. u/ The Board under any circumstances is entitled 
to rely on the common law of states other than New York in resolving 
the questions of this agency relationship. Furthermore, although 
some acts involved in this case took place in New York, the agency 
agreement indicates Capitol's signature was affixed in Neshville, 
Tennessee, and some critical acts of ratification occurred in Nashville. 
Of note, too, is paragraph 17 of the charter agreement which provides 
that the agreement "shall be construed according to the law of the 
District of Columbia." ‘Thus Capitol's exclusive reliance on New 
York law is without foundation. This really makes no difference since 
the Examiner did apply New York law, as well as cases from other 


jurisdictions. He cited, (I.D. pp. 23, 25) as one of his leading 


cases, Ramsay v. Miller, 202 N.Y. 72 (1911) on the fundamental 


4/ The Erie doctrine applies to diversity cases in federal courts, 
and reaches only non-federal questions. See Moore's Federal 
Practice, Second Ed. par. 0.304 et seq. Lehman Brothers: 
Interlocking Relationships Case,. 15 C.A.B. 656, 660 (1952). 


question of a principal's ratifications of the acts of another. 
This hornbook proposition is amply supported in the Initial Decision 
by the Ramsay case, the Supreme Court's decision in Bronson's 
Executor v. Chappell, 79 U.S. 681 (1870), (I.D. p. 25) and the common 
law of other jurisdictions (I.D. pp. 26, 27). 

Capitol's compleint is that the Examiner did not rely on the 


cases cited in its brief. These decisions are distinguishable on 


their faces 3/ and'simply not in point regarding the relationship 


in this case. Consequently, Capitol is wrong on all counts. The 
Examiner properly applied the pertinent case law -- including New 
York cases -- and the fact that he did not rely on the cases cited 
by Capitol is hardly a basis for granting review. 

Finally, Capitol cleims that review is required here because 
this case "involves substantial, important and novel (insofar as 
they relate to Board policy) questions of law, policy questions of 
law, policy and discretion, transcending the instant circumstances 
rn " (Pet. p.- 1). In paragraphs 3 and 6 of its petition 
Capitol makes an argument that this case involves a novel question 
with far-reaching implications, and that Capitol acted in good faith 
in unusual circumstances. 

Capitol is just plain wrong. This case is not really any mre 


novel than any other situation in which violations are committed. 


5/ See, e.g. the Examiner's discussion at I.D. p- 28 of Schaffner v. 
New York Trust 'Co., 34 N.¥.S. 24 537 (1942), a case heavily 
relied upon by Capitol. 


‘The only novelty here is that Capitol took the unusual step of 


collecting an additional $92.50 from each passenger to make up 

the balance of the money not turned over to it by Nelson Travel/ 
Friedman. The responsibilities of the carrier, agent and : 
charterer are clearly set forth in the Board's charter regulations, &/ 
and fundamental principles of agency law govern the relationships. 
The Examiner clearly spells these out in the Initial Decision. The 
emergency circumstances alleged by Capitol were of its own doing. 
By handling this flight properly, Capitol would have avoided the 
undue hardship on the passengers and its own difficulties. Tt 
either could have obtained direct payment from the study aaa 
together with the necessary flight documentation or could have 
canceled the charter flight well in advance of the flight date. 
Capitol's business decision to operate the flight wes its own, 

and innocent passengers should not be penalized because capitol 
made a wrong decision. In short, this case is not as novel or 


complex as Capitol claims. Rather, it involves a basic question of 


6/ It is noteworthy that under the agency agreement Nelson Travel/ 
Friedman essentially agreed to do three things: (1) develop and 
solicit charter traffic for the flight, (2) prepare necessary 
documentation for the Board's use, and (3) assure that charterer 
makes all funds payable to the carrier. However, this was a 
developed charter on which Nelson Travel/Friedman did no solicite- 
tion, and the necessary documentation was never prepared or 
furnished by Nelson Travel/Friedman. All that Nelson Travel/ 
Friedman was to get its five percent commission for was the 
collection and transmission of the charterer's payments to 
Capitol. This was its ultimate job as Capitol's agent unde 
the series of acts ratified by Capitol. 
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agency relationships which come within the purview of the Board's 


charter regulations and fundamental principles of case law. 


For the foregoing reasons, the Bureau of Enforcement 


respectfully prays. that the Board deny the Petition for Review 


of Capitol Airways, Inc. 


Respectfully submitted, 


Monte 
Enforcement 


CERTIFICATE OF SERVICE 


I hereby certify that on the 30th day of January 1967, I 
served the foregoing Answer to Petition of Capitol Airways, Inc. 
for Discretionary Review upon the respondent in this proceeding by 
mailing to it a copy of said answer in a properly addressed, franked 


envelope, certified mail. 


Washington, D. C. 
Jemuary 30, 1967 
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UNITED STATES OF AMERICA Order No. E-24999 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
SERVED APR 18 1967 © 
Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 


on the 18th day of April, 1967 


CAPITOL INTERNATIONAL AIRWAYS, INC. 
Docket 16370 
Enforcement Proceeding 


ORDER DECLINING DISCRETIONARY REVIEW 

On December 19, 1966, Examiner Barron Fredricks issued his initial 
decision in the above-entitled proceeding. Thereafter the respondent 
(whose corporate name was changed from Capitol Airways, Inc. to Capitol 
International Airways, Inc. during the pendency of the proceeding)! filed a 
petition for discretionary review of the initial decision and the Bureau of 
Enforcement filed an answer opposing the petition. Upon consideration of 
the initial decision and the foregoing pleadings, the Board declines to 
exercise its right of review. 

ACCORDINGLY, IT IS ORDERED: 

1. That the petition for discretionary review filed by capitol 
International Airways, Inc. be and it hereby is denied; and 3 

2. That the examiner's initial decision shall be effective as the 
final order of the Board on April 18, 1967 and shall hereafter be identified 
as Order No. E-24998. 

By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
(SEAL) Secretary 
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PROOF OF SERVICE 
I hereby certify that on [tr. 685] 
April 18, 1967 
this Document was served 
on parties listed below: Docket No. 16370 
s/ CEL. 
Service & Mail Clerk Order No. E-24999 


ORDER DECLINING DISCRETIONARY REVIEW 


CERTIFIED Airborne Freight Corporation 
Mr. J. D. McPherson, Agent 
Capitol Airways, Ince San Francisco International Airport 
Mr. J. F. Stallings, Agent San Francisco, California 94128 
Berry Field 
Nashville, Tennessee 37217 Mr. Theodore I. Seamon 
700 Woodward Building 
REGULAR 15th & H Streets, N. W. 
=——— Washington, D.C. 20005 
Mr. George Berkowitz 
Counselor at Law DOCKET SECTION 
Woolworth Building 
233 Broadway POST OFFICE 
New York, New York 10007 
Workman 
Capitol Airways, Inc. Aitchison 
Mr. J. F. Stallings, Agent Meagher 
Berry Field 
Nashville, Tennessee 37217 Examiner: Fredricks Room-730 


Mr. Harold Colvin, Reservation Agent Bureau Counsel: Burstein B-50 
Division of Educational Service 

National Education Association Be76, Be72, B-52 - 
1201 - 16th Street, N. W. Lazarus 
Washington 6, De Ce 
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UNITED STATES OF AMERICA Order No. E=-24999 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D..C. 
SERVED APR 18 1967 


Adopted by the Civil-Aeronautics Board 
at its office in Washington, D.C. 


on the 18th day of April, 1967 


CAPITOL INTERNATIONAL AIRWAYS, INC. 
Docket 16370 
Enforcement Proceeding 


ORDER DECLINING DISCRETIONARY REVIEW 

On December 19, 1966, Examiner Barron Fredricks issued his initial 
decision in the above-entitled proceeding. ‘Thereafter the respondent (whose 
corporate name was changed from Capitol Airways, Inc. to Capitol Tntemne- 
tional Airways, Inc. during the pendency of the proceeding) filed a petition 
for discretionary review of the initial decision and the Bureau of Enforce- 
ment filed an answer opposing the petition. Upon consideration of the initial 
decision and the foregoing pleadings, the Board declines to exercise its right 
of review. 

ACCORDINGLY, IT IS ORDERED: 

1. That the petition for discretionary, es filed by Capitol 


International Airways, Inc. be and it hereby is denied;. and 
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2. That the examiner's initial decision shall be effective as the 


final order of the Board on April 18, 1967 and shall hereafter be identified 


as Order Noe E-24998. 


By the Civil Aeronautics Board: 


BRIEF FOR PETITIONER 
‘CAPITOL INTERNATIONAL AIRWAYS, INC. 


IN THE 


Hunited States Court of Appeals 


For Tue District or CocumsBia Cracuir 


CAPITOL INTERNATIONAL. AIRWAYS, INC., 
Petitioner, 


CIVIL AERONAUTICS BOARD, 
Respondent. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD. 


United States Court of Appeals Tearineani Scius 
for the District of Columbia See ene: coe 
= Attorneys for Petitioner 
FILED oci 2 , 1967 Capitol International Airways, Inc. 
700 Woodward Building 


= Washington, D.C. 20005 
Pamir A. RYAN Nat haw OF ec Leeeo 
815 Connecticut Avenu@}-AGK 


Washington, D. C. 20006 
: Of Counsel. 


STATEMENT OF QUESTIONS PRESENTED 
1. Whether Petitioner received more than its charter tariff rate by 
collecting from individual charter participants the difference between the 
charter price and the amount actually paid to it by the chartering organiza- 
tion, either directly or through its agent (the husband of the president of 
the chartering organization), who disappeared with his wife after having been 
entrusted with large sums of money by her on behalf of the charter organiza- 


tion, and was subsequently convicted of larceny of same. 


2. Whether Petitioner violated regulations of the Civil Aeronautics 
Board by operating a charter flight without obtaining certain documents re- 
quired by those regulations designed to enable the air carrier to determine 
that the charter conforms to the standards set by the Board, where it was not 
possible to obtain the documents, there is no allegation that the charter did 
not meet such standards, and the flight was performed under emergency condi- 


tions to avoid hardship. 


3. Whether the conclusion that Petitioner violated the Act and regu- 
lations is based upon legally sufficient findings and whether such findings 


are supported by substantial evidence. 


4. Whether the imposition of the cease and desist order under the 


circumstances involved was reasonable and appropriate, within the power and 
jurisdiction of the Board, consistent with the constitutional and statutory 
rights, powers, privileges and immmnity of Petitioner, an abuse of discretion, 


legally arbitrary and capricious, or consistent with due process. 


5. Whether the cease and desist order is invalid by reason of the 


scope and breadth of its terms and whether this issue is open for review by 


the Court. 


6. Whether the refusal by the Civil Aeronautics Board to review the 
Initial Decision rendered by an Examiner was legally arbitrary and capricious 5 


an abuse of discretion, or in violation of the standards adopted by the Board 


in Section 302.28(a)(2) of its Procedural Regulations [14 C.F.R. 302.28(a)(2)]. 


IN THE 


united States Court of Appeals 


For Tue Distaict or CoLumsta Ciaculr 


CAPITOL INTERNATIONAL AIRWAYS, INC., 
Petitioner | 


Vv. 


CIVIL AERONAUTICS BOARD, 
Respondent 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD. 


BRIEF FOR PETITIONER © 


CAPITOL INTERNATIONAL AIRWAYS, INC. 


STATEMENT OF QUESTIONS PRESENTED . 
JURISDICTIONAL STATEMENT . . . « « 
STATEMENT OF THE CASE. « + « « « « 
STATUTES AND REGULATIONS INVOLVED. 
STATEMENT OF POINTS. « « « © « « « 
SUMMARY OF ARGUMENT. . « « « « « 


ARGUMENT . e e e e e e e ° e e e e e e e ° e ° e e e e e e 


To Pay the Latter's Obligation to Capitol. . 


Friedman Was Not Directly or Impliedly Authorized To 


Collect for Capitol; nor Did Capitol Make Friedman 
Its nt for Collection "Acquiescence.” A - 


1. Industry Practice to Accept Payments Drawn on Travel 
Agent's Account, and 

2. Receipt of Checks Drawn by Nelson. . - » - + + + « « 

3. Failure of Capitol To Insist on Direct Payments and 


To Commmicate Directly with the Study Group, and. 
4. Grant of Extension of Time to Friedman... . .«.« « 
Friedman Did Not Have Apparent Authority To Collect 
for Capitol. oc 


D. Capitol Did Not Become Liable by Virtue of 
Ratification. oe eee ee 


As: do, That Friedman Was the nt of Capitol 
To Collect from Stu TO! His ZZ nt Is Not 
Traceable to That Function but to His Authority as nt 
for the Study G To Receive Its Funds and Make P. 
Disbursements.e « « « eecececec we coo ee wow ere ee ee 


The Decision Is Not Supported by and in Accordance with 
Reliable, Probative = Substantial Bvidence. «...ee-. 
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JURISDICTIONAL STATEMENT 

Petitioner, Capitol International Airways, Inc. etree sonetines 
referred to as "Petitioner" or "Capitol") is an air carrier holding certiti- 
cates of public convenience and necessity issued by the Civil Aeronautics 
Board (the Board) authorizing it to engage in supplemental (charter) air 
transportation, and in its operations is subject to the jurisdiction of the 
Board, the provisions of the Federal Aviation Act of 1958, as amended, and 
the rules, regulations and requirements of the Board thereunder. : 

Petitioner seeks review of Order E-24998, adopted by the Board, 
effective April 18, 1967: | 

(1) finding that Petitioner in operating a charter flight for New York 
State Teachers Study Group (a) collected greater compensation for air trans- 
portation than that specified in its tariffs and thereby violated Section 
403(b) of the Federal Avietion Act of 1958, as amended, 72 Stat. 738, 49 U.S.C. 
1373(b); (b) failed to obtain either Section A or B of Part II of the Statement 
of Supporting Information required by Section 295. 12 of the Economic Regula- 
tions of the Board, 14 CFR 295.12, in effect at that time; (c) fatlea to obtain 
a certified passenger manifest as required by Section 295.35 of the aforesaid 


regulations, 14 CFR 295.35, and; (a) that the aforesaid acts or omissions 


constituted violations of the Federal Aviation Act of 1958, as amended; and 


(2) ordering Petitioner, its officers, directors, agents, successors, 
and assigns to cease and desist; (a) from charging, demanding, collecting or 
receiving a greater or less or different compensation for air transportation, 
or for any service in connection therewith, than the rates, fares and charges 
specified in Petitioner's effective tariffs; and (b) from operating any pro 
rata charter flight without obtaining Sections A and B of Part IT of the 
Statement of Supporting Information required by Section 295.12 of the Board's 
Economic Regulations, 14 CFR 295.12, or without obtaining @ certified passen- 


ger manifest as required by Section 295.35 of said regulations, us CFR 295.35. 
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Petitioner also seeks review of Board Order E-24999, April 18, 1967, 
denying its petition for discretionary review by the Board of the Initial 
Decision by an Examiner and making the Initial Decision effective as the 
decision of the Board. 

The jurisdiction of this Court is invoked under Section 1006 of the 
Federal Aviation Act of 1958, 72 Stat. 795, 49 U.S.C. 1486 (hereinafter re- 


ferred to as "the Act") and Sections 702 and 703 of Title 5, 80 Stat. 378 


et seq. [formerly Section 10 of the Administrative Procedure Act, 60 Stat. 


243, 5 U.S.C. 1009]. 


STATEMENT OF THE CASE 

The New York State Teachers Study Group, (hereinafter referred to as 
the "Study Group"), an association in which membership was open to any teacher 
in the State of New York, had been engaged since 1961 or 1962 in arranging 
charter flights for teachers desiring to travel abroad for study or for rec- 
reational purposes. Mrs. Sari Friedman joined the Study Group in January 
1963 and after serving as treasurer became president in 1964, when the Study 
Group was incorporated (Tr. 50). The incorporation was arranged by Mrs. 
Friedman's husband through an attorney whom Mrs. Friedman never met (Tr. 105, 
109, 160). 

Mrs. Priedman was in charge of all arrangements for charter trips. She 
was responsible for having solicitation mterials printed. Payments by char- 
ter participants were sent to her home which she shared with her husband where 
& record of payments by charter participants was kept under her supervision. 
Funds received were deposited in the name of the Study Group in a bank account 
upon which all checks were drawn over her signature (Tr. 55, 58, 62, 66, T1- 
72, 99, 102, 463-504). 


Sec 


Mrs. Friedman spent most of her working time in connection with her 
duties as a teacher and did not have sufficient time to negotiate with air- 
lines (Tr. 112) and used her husband Michael Friedman, president of Nelson 
Group Travel and owner of Nelson Travel Service, since early 1964 when he 
entered the travel agency business A) for all the Study Group's business in 
locating available airlines and making other arrangements for charter trips 
(fr. 107-108). 

In 1965, the Study Group contracted through Friedman for several char- 
ters including a trip to Mexico during the Easter Holiday via Aeronaves de 
Mexico (Tr. 117-118), a trip to the Orient via World Airways, (Tr.| 84), and 
four trips to Europe during the summer; one via British Eagle Airways, two 
via Trans International Airlines, and one via Petitioner (Tr. 163-164). 
According to Mrs. Friedman's testimony, she did not designate the airlines to 
be used (Tr. 113), but she believed that the carriers for the summer charters 
as arranged by her husband, were World, British Eagle and Capitol although 
she later learned that a deposit had been placed with Trans International (tr. 
68-69). 


Payments from the money collected from charter participants@/ were 


made by Mrs. Friedman to tour agencies directly or to airlines and to her 
husband for disbursement to airlines and for advertising and administrative 
expenses (fr. 71-72). The payments to Friedman amounting to $217,873.88 be- 
tween November 9, 1964 and May 19, 1965 covered a whole variety of purposes 


including payments for secretarial services, brochures and stamps, stationery, 


1/ Since Mr. Friedman and the two Nelson companies were to all intents and 
purposes identical, they will be referred to hereinafter as "Friedman." 


2/ The Examiner found that the Study Group collected $53,565 for the duly 1 
flight of Petitioner (tr. 627). 


ok. 


cards, letterheads, deposits on hotels as well as payments to various airlines 


(Tr. 463-504, 630). On each check was a notation on the left front thereof 
"to list what the check was for and what it covered” (Tr. 77). Mrs. Friedman 
testified that she funneled the money from the Study Group to her husband to 
make payments on behalf of the Study Group on various flights for various 
trips and various other purposes (Tr. 119), and that he had the power to allo-~ 
cate the moneys on behalf of the Study Group (Tr. 120-121). She testified 
that when she peid her husband, she assumed that the moneys would be paid to 
the proper parties (Tr. 110-111); that she relied upon him and never dis- 
trusted him (fr. 111);: that he acted as her agent in paying moneys to various 
airlines (fr. 111); that when a charter agreement was submitted, it was the 
result of work and services of Friedman on behalf of the charterer (Tr. 114); 
and that in having Friedman seek out various airlines, negotiate the pricing, 
etc., it was done on behalf of the charterer (tr. 116). 

Among the checks made out by Mrs. Friedman to her husband were the 
following: 

1. A check for $3,000, dated 12/31/64, "for additional part ee 
for Capitol Airways, Inc. for summer charter" (tr. 47+). 

2. A check, dated 1/4/65, in the amount of $933 “for part payment to 
Capitol Airways, Inc. charter N.Y.-Paris-Rome" (tr. 477). 

3. A check, dated 1/11/65, in the amount of $5,281 "for part payment 
to Capitol Airways, Inc. charters 7/1 & 7/2" (fr. 478). 

4k. A check, dated 2/1/65, in the amount of $2,000 "for deposit to 
Capitol Airways, Inc. two jet charters 1966" (Tr. 481). (Emphasis supplied) 

5. A check, dated 2/8/65, in the amount of $5,000 "for Capitol Air- 


ways, Inc. in part payment on 1965 charters" (Tr. 482). 
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6. Accheck, dated 3/6/65, in the amount of $5,000 "for Capitol Air- 
ways, Inc. e/c for charter Rome via Paris 7/1-9/3/65" (tr. 492). 

T. A check, dated 3/15/65, in the amount of $5,000 “for Capitol Air- 
ways, Inc. jet charter Rome via Paris 7/1-9/3/65" (fr. 495). 

8. A check, dated 3/24/65, in the amount of $10,000 "for ee payment 
to Capitol Airways, Inc. charter #2 Rome via Paris 7/1-9/3/65" (Tr. 499). 

9. A check, dated 5/19/65, in the amount of $20,932.40 "on a/c 3-1965 
Europe jet charters in Capitol Airways, Inc." (Tr. 503). 

In addition to the foregoing checks which the Examiner in the pro- 
ceeding before the Board found "could be applied only to the July 1 charter," 
other checks were issued by Mrs. Friedman to her husband purportedly for pay- 
ments to Petitioner for flights it had not contracted to provide apparently 
covering other charter flights which had been programmed and negotiated by 
Friedman with other carriers (Tr. 657-660). 

“Mr. Friedman testified that the Stuty Group checks were deposited in 
the accounts of Friedman and comingled with other funds (Tr. 134, 166), that 
when he paid a particular carrier, it was impossible to tell whose money was 
being applied (Tr. 166-167); that his wife trusted him to handle the money — 
for the purposes indicated on the checks (fr. 161); that he aereadt to handle 
the money accordingly (Tr. 162); and that he was in sole charge of what was 
paid out (Tr. 163). 

The moneys received from the Study Group were applied to the expenses 
of Friedman's business (‘r. 172) and Friedman deceived his wife who relied 
upon him in operations of the charters (Tr. 172). | 

A charter agreement, dated November 6, 1964 for a single round-trip 


charter flight from New York to Rome via Paris departing on July 1, 1965 and 


returning from Paris to New York on September 3, 1965 at Petitioner's tariff 
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price of $52,331.00 (fr. 408-9) was made with the Study Group by Petitioner. 


This agreement which was signed by Mrs. Friedman (fr. 102) contained the 
notice: "Make ell checks payable to Capitol Airways, Inc.” 

At the same time an “agency agreement" (Tr. 410) was issued to Friedman 
by Capitol (Tr. 196-197, 325). The contract as well as the “agency agreement" 
were both signed by Petitioner after receipt of a deposit in late December 
196% (fr. 325). The agency agreement (Tr. 410) which provided for a payment 
of a 5% commission to Friedman, limited Nelson's authority to the July l, 1965 
flight contracted by Capitol, required Nelson to represent the carrier as die~- 
rected by the carrier, to abide by the regulations of the CAB, and contained 
@ provision: 

“agent agrees to assure that Charterer mikes all funds covered 

by this agreement’ payable to the Carrier and Agent agrees to 

assure that such funds are transmitted to the Carrier in ace 

cordance with the terms of the respective charter contracts, 

ae further agrees not to accept such funds in Agent's 

Although the countersigned charter contract and agency agreement were 
not delivered to Friedman until after receipt of a deposit equal to 10% of 
the charter price (Tr. 412), this deposit was returned on January 4, 1965 
with the understanding that a check in the same amount would be received di- 
rectly from the charterer (Tr. 413). 

Petitioner received two checks of Friedman, one dated January 11, 1965 
for $5,281 and the other dated February 8, 1965 for $5,185.20 (fr. 505-6, 
507-8). ‘These two checks amounted to the total of the first two 10% deposits 
required by the charter contract. On March 5, 1965, Capitol advised Friedman 
that further payment on the charter flights of $20,932 was due March 1, 1965 
and was delinquent (fr. 415). On March 31, -1965, Friedman was again advised 
that payment was delinquent and that attempts should be mide to hasten payment 
(fr. 416). A further letter reflecting a telephone conversation was sent on 


ATA 


April 30, 1965 (Tr. 417). On May 11, 1965 an acknowledgment of a eerie of 
a check for $20,937.40 was made and an extension of final payment was granted 
to June 1, 1965 (Tr. 418). However, payment was stopped on the latter check 
(Tr. 419-421) and Capitol was eaetosds that the check had been drawn on the 
wrong account (Tr. 201-211). On June 10, 1965, acknowledgment was made of 
the receipt of the Study Group's certified check for $25,000 deposited to the 
carrier's account on June 9, 1965. At the same time, Friedman was advised 


that final payment of $16,864.80 was due and he was urged that the CAB forms 


be submitted as soon as possible (Tr. 422-426, 78-92). In this letter (tr. 


422), reference was made to "your group's certified check." 

While the payments were late, extension was granted with the approval 
of Capitol's home office (Tr. 207-208) with almost daily requests for final 
Payments and the CAB forms (Tr. 349). On the weekend before the flight de- 
parture neither Mr. nor Mrs. Friedman could be located (Tr. 330, 361). A 
manifest was obtained from Friedman's office (Tr. 211, 331) anda Daeeeremt 
was sent to each person on the menifest that the flight was in jeopardy due 
to nonpayment and that a meeting would be held on June 29 at which' the ad- 
dressee's attendance and that of the other officers of the Study Group were 
requested (Tr. 526). At this meeting approximately 500 persons in lieu of 
the anticipated 180 appeared (Tr. 214, 281) as well as representatives of 
the office of the Attorney General of the State of New York (Tr. 209). At 
this meeting, local New York counsel for Capitol informed the Group that 
there was a serious problem involved as Capitol had not received full payment 
as required by its tariff, that the easiest course would be to cancel the 
flight and refund the money that was paid, but that the airline wanted to do 
what was proper (Tr. 384, 285-286, 310). ‘The group requested thet the flight 
be operated and offered to make up the balance (Tr. 386). Each menber was 


-8- 


permitted to mke a payment of a pro rata share of the deficit of payments 
(fr. 301) and the flight was operated on schedule (Tr. 363). The other air 
- Lines involved cancelled their flights (Tr. 364-365). 

Michsel Friedman wes indicted on July 12, 1965, by the Grand Jury of 
Bronx County, New York, for first degree grand larceny of some $165,000 in 
money belonging to the Study Group and other persons unknown to the Grand 
Jury. Friedman pleaded guilty to grand larceny in the second degree and was 
committed to State prison for a term of not less than 4 nor more than 10 
years. Ina proceeding in which the Attorney General of New York sought an 
order restraining Michael Friedman, Sari Friedman, Patricia ance Nelson 


Group Travel Corp., New York State Teachers Study Group, Capitol and Mitchell 


from conducting business in a persistently fraudulent and illegal manner. 
Capitol moved for ant obtained an order dismissing the proceeding as to 
Capitol on the ground that there was no showing that Capitol was in any re- 
spect connected with any fraud or illegal aoe and practices. A restraining 
order was issued, however, against the Study Group and Sari Friedman (fr. 
6h0). | | 

Subsequently, on July 30, 1965, the Bureau of Enforcement of the CAB 
filed e complaint alleging that (1) the Study Group had collected the entire 
cost of the charter trip; (2) the funds were transmitted either directly to 
Capitol or to Friedman; (3) that Friedman had received these funds in the 
capacity of agent for Capitol; (4) that the collection of the additional sums 
from the charter participants resulted in Capitol receiving greater compensa=- 
tion for air transportation than the rates, fares and charges specified in 
its tariff in violation of Section 403(b) of the Federal Aviation Act of 1958, 
as amended; and (5) that the operation of the flights without obtaining prior 


thereto certain statements of supporting information and a certified manifest 
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as required by Sections 295.12 and 295.35, 14 C.F.R. 295.12 and 295.35, of the 
Board's Economic Regulations constituted violations thereof (Tr. 1-6). Peti- 
: tioner argued that Friedman was the agent of the Study Group for the disburse=- 
ment of funds and not the agent of Petitioner for the collection of the charter 
charges and that it, therefore, acted properly under its tariff ond the re- 
quirements of Section 295.14, C.F.R. 295-14, of the Board's Economie Regula- 
tions, which required the carrier to collect the full ancunt of the teriff 
charges prior to operating the flight, in collecting the deficit from the 
charter participants. It also argued that under the circumstances! to require 
appropriate documentation would have imposed an undue hardship on the innocent 
charter participants and that under all the eiecimetancest the Board should 


not issue a cease and desist order (Tr. 10-18). 


Hearing on the complaint was heard before an Examiner of the Board, 


in which Mr. and Mrs. Friedman were principal witnesses of the Buresn of 
Enforcement. The Examiner held Petitioner had violated the’ Federal Aviation 
Act and the Board's regulations as charged by the Bureau of Enforcenent and 
should be ordered to cease and desist from such practices (fr. 618-661). 
Petitioner filed a petition for review (Tr. 666-674) of the Initial 
Decision by the Board on the grounds set forth in Section 302.28 of the 
Board's Procedural Regulations, 14 CFR 302.28, that the Examiner's Initial 
Decision (1) was based upon erroneous finding of fact; (2) was based upon 
ultimate legal conclusions clearly contrary to law; (3) involved substantial 
important and novel (insofar as they relate to Board policy) questions of 
law, policy and discretion, transcending the instant circumstances, and which 
This Fetition was denied by the Board by Order E-24999, dated April 18, 
1967, which ordered that the Examiner's Initial Decision be effective as the 
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finel order of the Board on April 18, 1967 and be identified as Order E-24998 
(Tr. 68). 


Pertinent portions of the United States Code, the Federal Aviation Act 


of 1958, and the Board's regulations thereunder, are set forth in Appendix A. 


Other pertinent statutory provisions or regulations are cited or quoted in 


their appropriate place in the text of this brief. 


STATEMENT OF POINTS 
The Board erred in -- 
i. Finding that Petitioner collected a greater compensation than that 
specified in its tariff. 
2. Failing to review the Initial Decision of the Examiner. 
3. Issuing the cease and desist order under the circumstances here 
involved. 


kh. Issuing a cease and desist order of such broad scope. 


SUMMARY OF ARGUMENT 

The record before the Board did not substantiate, either as a matter 
of law or fact, that Petitioner directly, indirectly, constructively or 
otherwise, received greater compensation for the charter flight than that set 
forth in its tariff. The Examiner relied on erroneous concepts of agency 
law, and his findings to support his conclusions are not substantiated by, 
but are contrary to, the evidence and any reasonable inferences which can be 
cmc therefrom. There is no reasonable showing that Petitioner was respon- 
sible in any way for the loss of a large sum of money entrusted to the travel 


agent husband of the President of the Study Group for the purpose of arranging 
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charters with other carriers, as well as Petitioner, and obteining miscel- 
laneous other services on behalf of the Study Group. | 

Even if Petitioner, on the advice of experienced counsel, haa miscon= 
strued applicable commercial law, or in operating the flight without appro= 
priate documentation under emergency conditions to avoid hardships, technically 


violated the letter of the Act or the Board's regulations, a cease and desist 


order, especially in the broad terms used, is not appropriate under the cir- 


cumstances. | 
In view of the novel questions presented, and the obvious errors of 

fact and law in a case without governing Board policy or precedent which 

could impose broad and sweeping liabilities on all charter carriers > the 


Board erred in failing to review the Examiner's Initial Decision. 


Friedman Wes Not the Agent of Capitol To Collect Funds from 


the Study Group. Capitol Looked to Friedman as the Agent of 
the Study Group To Pay the Latter's gation to Capitol. 

A. Introductory 

A crucial finding of the Examiner in this case is the 

following (Tr. 643):. 

"me course of dealing between Capitol, Friedman 
under the law of agency, 
peyments from the study 

group to be applied to 

tive receipt by Capitol. 

without protest, accepted and 

agency checks end credited the proceeds 

price.” (Emphasis supplied) 

This appears to be merely another way of stating the rule that payment 
to an authorized or apparently authorized agent is payment to the principal. 
This is not disputed as. en abstract proposition. ‘The difficulty arises in 
epplying the rule to the facts of this case. Capitol contends that Friedman 
was not suthorized to bind it regardless of whether the matter is viewed under 


the heading of actual or apparent authority or ratification. 


The Examiner's line of reasoning was erroneous in certain major re- 


spects. Capitol did not repeatedly accept checks from Friedman. It accepted 
only two checks from hin, as the Examiner was careful to point out in another 
context (tr. 635}. Apart from this inaccuracy, the Examiner, 8s will be 
demonstrated, misconceived the significance of the evidence before him in 
attempting to apply principles of agency 

A major predicate for the Examiner's conclusion is the significance 
“which he attached to, and the legal consequences which he construed from the 


fact that Capitol granted Friedman extensions of time for making payments on 
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its one charter contract. ‘The Examiner's construction is refuted in the full 
context of the facts. Friedman was found guilty of larceny of $165,000 of funds 
entrusted to him by the Study Group for various purposes. ‘he rationale of the 
Examiner would require attribution to Capitol for making that loss! possible, by 
the fact alone that it granted Friedman extensions of time a on 
a charter contract totaling only $52,000 of which Capitol received $35,000. 

B. Friedman Was Not Directly or Impliedly Authorized To 


Collect for Capitol; ror Did Capitol Make Friedman 
Its for Collection "Ac scence.” 


At the outset, the Examiner evidences an appreciation of the diffi- 
| 


culty involved in finding actual or implied euthority. He stetes that there 
vas prima facie support for Capitol's contention that delivery of a check to 
Friedman by the Study Group was only a payment to its own agent and not s pay- 
ment to Capitol. This contention, the Examiner contimes, is found in the 
Charter Contract's direction to "Make All Checks Payable to Capitol Airways, 
Inc." This provision, the Examiner agrees, placed a duty on the Study Group 
to inform itself of the limitation of authority set forth in the Agency Agree- 
ment that forbade acceptance of funds payable to the agent and required him to 
obtain from the charterer funds payable to the carrier (Tr. 642). : 

In this short passage, the Examiner very clearly and accurately de- 
lineated the obligation of the Study Group to Capitol end the limitations on 
Friedman's euthority to act for Capitol. The Study Group, by virtue of the 
contract it made, mst pay Capitol directly and is held to knowledge of the 
correlative provision in the Agency Agreement that the agent is not allowed to 
accept funds in his own name. : : 

“But here all clarity in the Examiner's rationale ends, end misepplica- 


tion of agency principles begins. The Examiner concluded that the subsequent 
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course of dealings between the parties so changed the basic framework that in 
net effect Friedman became Capitol's agent to collect from the Study Group 
(tr. 649). In other words, as a result of later events, according to the Ex- 
eaminer, there came about a complete reversal of the role of Friedman. 


Surely, such a complete turnaround mst be based on substantial evidence. 


iy 
It thus becomes important to examine the “unchallenged ccsaese that brought 


about this sweeping change (Tr. 642). ‘he Examiner lists four items of evi- 
dence (fr. 642-643): 

(1) It was common practice in the industry for carriers to accept charter 
payments in the form of checks drawn on the agent's account. 

(2) Capitol received checks drawn by Friedman, deposited them to its own 
account, and credited them as partial payment on the July 1 charter, and 

(3) Capitol never suggested to the study group that its remittances mst 
be payable to Capitol's own order, and never commmicated directly with the 
Study Group, but 

(4) granted an extension of time based on the judgment that Friedman 
would pay the charter price. 

It is submitted that these items, taken singly or cumlatively, provide 
no basis in law or fact for the Examiner's conclusion that Friedman evolved 
into Capitol's agent to collect from the Study Group. ‘These items will be dis- 
cussed in order and evaluated in terms of their own inherent significance, as 
well as against the backdrop of other "unchallenged evidence" not mentioned by 


the Examiner. 


1/ It is obvious that the fact that evidence 1s "unchallenged" does not de- 
termine its legal significance. What is determinative is the nature and 
content of the evidence taken in the context of relevant legal principles. 
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Industry Practice to Accept Payments Drawn on Travel 
Agent's Account, and 


2. Receipt of Checks Drawn by Nelson 
The fact that in the context of the instant circumstances, and as 


found by the Examiner, it may be industry practice for the carriers to aocent 
charter payments from the agent, does not operate to make Friedman the agent 
of Capitol for the receipt and collection of payments due by the Study Group 
to Capitol. ‘In fact, the contrary is esteblished in this context, with the 
end conclusion that, even to the extent relying upon industry practice » pay- 
ments by the Study Group to the agent were made to him as agent for the Study 
Group, not as agent for Capitol. 

The "industry practice," wherein the agent may handle funds entrusted 
to him by a charter organization would be expected to arise in instances where 
the agent, as in the instant case, assists the charter organization in many of 
the details of a charter program, which include arrangements for hotels and 
ground tour facilities, the determination of and negotiation for aircraft 
availability, and the necessary bookkeeping, in terms of receiving deposits 
from the charter group and the disbursement of charter funds for mumerous pure= 
poses. This is particularly common where the program involves use of several 
carriers, and where, as in the instant circumstance, the organizer or president 
of the charter group or groups, as in the case of Mrs. Friedman, is inexperi- 
enced in matters of this nature, and relies essentially upon the agent end his 
experience, facilities and expertise, to teke care of all such details. ‘the 
contract requiring all checks to be made directly payable to the carrier in 
eny event negates any inferences which might be drawn from the fact of any 
different industry practice, particularly in the circumstances of this case. 


The Examiner's reference to and reliance upon "industry practice” was 


derived from one statement during the course of the hearing that it was industry 
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practice to accept checks from agents (Tr. 199-200). There is no evidence that 
it was industry practice to receive payments from the agent as a collecting 
agent on behalf of the carrier. The conclusion could no less be reached that 
it was industry practice when receiving payments from the agent to construe, 

as a matter of fact and ss a matter of law, that the funds were being disbursed 
by the agent for and on behalf of the chartering group and as its agent. 

It is true that Capitol did receive two checks directly from Nelson, 
deposited them to its own account, and credited them as partial payment on the 
July 1 charter. One, in the amount of $5,281, was dated January 11, 1965, and 
the other, in the amount of $5,185.20, was dated February 8, 1965 (Tr. 633). 
Acceptance of these checks was not a waiver of the provision that payments be 
made directly to the carrier, and could in no sense be viewed as an appointment 
of Friedman as Capitol's' agent for collection. The only reasonable inference 
from the evidence is that Capitol accepted these payments as payments made by 
a disbursing agent for the Study Group. Any doubt in this regard is eliminated 
when pertinent parts of Mrs. Friedman's testimony, which the Examiner does not 
mention, are taken into consideration. She stated unequivocally that she turned 
over unallocated funds for the Study Group to her husband as her agent to dis- 
purse not only to Capitol but to others, including other carriers (Tr. 11-112, 
119). He was to allocate the monies to various payees (fr. 120-121). ‘This 


testimony is inconsistent with any conclusion that when she paid over unallo- 


cated funds to her husband she thought that she was thereby discharging an obli- 


gation to Capitol. That could only be done by payment from her agent to 
Capitol. Her testimony is also inconsistent with any conclusion that when she 
turned over unallocated funds to her husband she was dealing with him as 
Capitol's agent for collection. The capstone to all this is her testimony that 


she trusted him. This is e sentiment not ordinarily experienced in dealing 
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with the collection agent of another. It is not unusual in one's eens 
with one's own agents. 

3. Failure of Capitol To Insist on Direct Payments and 

To Commmnicate Dire with the S G and 

4. Grant of Extension of Time to Friedman 

What has already been said with reference to Capitol's acceptance 
of two checks from Nelson is equally pertinent here in assessing the conclusive 
importance attached by the Examiner to Capitol's failure to communicate di- 
rectly with the Study Group. Of course, one main purpose Anes an agent 
is to do away with the necessity of direct commmication between contracting 
parties. This is overwhelmingly clear in the present context where the grant 
of authority from the Study Group to Nelson was so complete. ‘The fect that 
Capitol granted the extension of time to and through Friedman rather than di- 
rectly to the Study Group is a further reflection that Capitol, as did the 
Study Group, viewed Friedman as agent for the Study Group. In effect, Friedman 
was in complete charge of all the Study Group's charters -- whether with Capitol 
or other carriers. 

A review of Mrs. Friedman's testimony shows the complete discretion, 
trust and authority vested in Mr. Friedman by the Study Group. Mrs. Friedman 
testified that she spent most of her working time in connection with her duties 
as a teacher (Tr. 112); that she did not have sufficient time to negotiate with 
airlines (Tr. 112); that the problem was to find airlines which had eirereft 
available (Tr. 107); that she used her husband, President of Nelson Group 
Travel, because of his greater experience in that field (Tr. 107); that she had 
used her husband since early 1964 when he entered the travel agency business 
for all Study Group business (Tr. 107-8); that when she paid her husband she 


assumed that the monies would be paid to the proper parties (Tr. 110-111) 5 that 
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she relied upon him and never distrusted him (Tr. 111); that he acted as her 


agent in paying moneys to various airlines (fr. 111); that when airlines were 


contacted, this was done by Friedman (Tr. 113); and that she did not designate 


any airline (Tr. 113); that when a charter agreement was submitted, it was the 
result of work and services of Friedman on behalf of the charterer (Tr. 114); 
thet for charter flights in 1965, the Study Group used solely the services of 
Friedman (Tr. 11+); and that the Study Group paid Friedman for various services 
(Tr. 115); thet in having Friedman seek out various airlines, negotiate the 
pricing, etc., it was done on behalf of the charterer (fr. 116). 

Moreover, Mr. Friedman's testimony showed that he understood clearly the 
broad authority under which he was permitted to operate for the Study Group. 
He stated thet he was in sole charge of how the money was peid out (Tr. 163). 

In view of this testimony of the president of the Study Group and its 
agent, it is illogtcal, unreasonable and unsupportable to conclude (as the 
Examiner did) that lack of direct commmication between Capitol and the Study 
Group (Mrs. Friedman) somehow operated to make Friedman a collection agent for 
Capitol. 

Nor does the Exeminer's reliance on the extension of time to Friedman 
lend support to his Darwinian finding that Friedman evolved from one species 
of agent to ancther. If, as the testimony clearly shows, Friedman was in com- 
plete charge of arranging various charters for the Study Group, en extension of 
time to Friedman could only be construed as an extension of time to the Study 
Group whose affairs he was administering. Indeed, since Friedman was the general 
agent of the Study Group, entrusted with almost a quarter of a million dollars 
of its money and charged with arranging mltiple charters with.e number of car=- 
riers of his own selection and providing administrative services for the Study 


Group, there was no choice but to deal with Friedman directly in granting an 
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extension of time. Had the matter been brought to the attention of Mrs. Friedman, 
she could only have said: "Go see my husband." In this practical world, 
Capitol had no other choice. 

Friedman was in complete control of the money and was dealing with other 
carriers and creditors in addition to Capitol. Since he had the DONE to es- 
tablish priorities as between competing carriers (or to steal for himself), and 
since he had been placed in this position by the Study Group, he was the only 
person who could make any effective disposition of the moneys. To construe a 
grant of an extension of time to a general agent for the Study Group in 
Friedman's position as a grant of authority to collect for Capitol is not 
reasonable. It was solely a matter of accommodating the Study Group > which had 
placed their affairs in Friedman's hands. 

While the checks received by Friedman bore notations as to purpose, it 
is clear that he had consistently disregarded such notations before any exten- 
sion of time was granted. He used the money as he wished and said he completely 
deceived his wife who had relied upon him (Tr. 172), although it could be in- 
ferred that Mrs. Friedman knew or showld have known what he wes doing (Tr. 172). 
His deception of his wife resulted in his conviction for grand larceny (fr. 173). 
On the record, there can be no doubt that Friedman's deception of the Study Group 
was operating and the damage had been done or was well on its way to: completion 
before any extension of time was granted. In such circumstances, it’ cannot be 


said that Capitol should bear any loss caused by Friedman. 


In support of his ultimate finding that payment to the agent was payment 


to Capitol, the Examiner cites Restatement of Agency 2nd, Section 43, which 
states inter alia that acquiescence by the principal in the conduct of an agent 
whose authorization did not include such conduct indicates affirmance. As quoted 


and underscored by the Examiner (Tr. 643), that section is as follows: 
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"(1) Acquiescence by the principal in conduct of an 
agent whose previously conferred authorization reasonably 
might include it, indicates that the conduct was author- 


ized; if clearly not included in the authorization, ac- 
guiescence in it indicates affirmance. 


* * * 


"Comment: 

a. Persons ordinarily express dissent to acts done 
on their behalf which they have not authorized or of which 
they do not approve. If the agent has been previously 
enthorized and the extent of his authority is uncertain, 
the performance of acts by the agent which might reasonably 
be within the authorization and acquiescence therein by the 
principal indicates that the parties understood that such acts 


were authorized, ***. If there was clearly no authorization 
to do the acts, the acquiescence the princi indicates 


an affirmance which no rates as a ratification. 

Emphasis supplied). 

However, the record is clear that Capitol treated Friedman as the 
Study Group's agent and not its own in attempting to comply with the regule- 
tion requiring full payment before flight time. Against this background, 
"acquiescence" in his conduct is meaningless or, at best, merely descriptive 
of the fact that Capitol believed Friedman was having difficulty in making 
payments for the Study Group and was trying to hasten the process. There is 
no showing in the record that Capitol at any time knew the amount the Study 
Group had turned over to Friedman. 

Apart from the difficulty in finding factual basis in the record for 
any “acquiescence” by Capitol in the conduct of Friedman, there is a further 


difficulty which the Exeminer has totally ignored. The clear thrust of 


Section 43 is that ""acquiescence’ indicates an affirmance which normally 


operates as @ ratification." (Emphasis supplied by Examiner) The power of 


Friedman to bind Capitol, according to the Examiner, does not, then, stem 


from any direct grant of authority to him but rather from Capitol's alleged 
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ratification after Friedman had acted. The difficulty with finding ratification 


here is that Friedman in dealing with the Study Group never purported to act for 
Capitol. Mrs. Friedman testified that Friedman was her agent. This is fatel to 
any application of ratification. The law is clear that there can be no ratifica- 
tion unless Friedman purported £0 act for Capitol in dealing with the Study Group. 
How clear this rule is may be seen from Section 85 of the Restatement of Agency 2nd, 
(to which the Examiner does not refer): 

"Ratification does not result from the affirmance of a transaction 

with a third person unless the one acting purported to be acting 

for the ratifier." 

The New York cases are to the same effect. See O'Connor v. Bankers Trust 
Coe, 159 Misc. 920, 289, NYS. 252 (1936), aff'd 253 App. Div. Tit, 1 N.Y.S. (2a) 
641, aff'd 278 N.Y. 649, 16 N.E. (2a) 302. See also Restatement of Agency 2nd, 
Reporter's Notes to Section 85, Vol. 3, ps 147. 

In addition to Section 3 of the Restatement of Agency 2nd, the Examiner 
cites the following case euthorities:— 

(1) Ramsay v- Miller, 202, N.Y. 72, 95 N.E. 35 (1911), (Ex. Dec. 2h). 
This case is cited for "relevant principles of ratification." The quotation 
from the case (Tr. 644-645) makes it clear that ratification is aes found 
only where “one has assumed to act as agent for another." This conforms to the 
Restatement view discussed above. The case therefore is of no significance 
since, as pointed out above, there is no showing in the record thet Friedman 


purported to act for Cepitol in dealing with the Study Group. Ramsay, on the 


1/ Some of the cases deal with apparent authority and ratification as well as 
acquiescence but are collected and analyzed here for the convenience of the 
court. Brief separate treatment is given to apparent eigentaned and ratifica- 
tion hereinafter. 
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other hand, involved a situation where the agent, who exceeded his authority 


in buying stocks, clearly was an agent for just that purpose. 


(2) Bronson's Executor v. Chappell, 79 U.S. 681, 20 L. Hd. 436, (1870), 


(tr. 645). This is cited for the proposition that payments made to an agent 
who lacked authority to receive them are chargeable to the principal who ac- 
quiesces in the agent's receipt of payments. Factually, however, the case 
involved, as the court found, actual written authority to receive the payments. 
Alternatively, the court found that, if the agent was not in fact authorized, 
the evidence was sufficient to show the other contracting party was justified 
in believing that the agent did have authority. The agent had, in effect, been 
held out as & generel agent with unlimited authority to collect. In the absence 
of any manifestation running from Capitol to the Study Group that Friedman had 
authority, this case is of no-value. See Restatement, Section 27, and comment 
thereon, infra. 

(3) Hoiden v. Kohout, 12 T11. App. (2a) 161, 138 NE. (24) 852 (App. Cte 
1956); Scott v. Continental Assurance Co., 167 Ohio St. 515, 150 N.E. (2a) 38 
(1958); Cox v. Pearce, 112 N.Y. 637, 20 N.E. 566 (1889). This cluster of cases 
4s also cited for the proposition that payments to an agent not authorized to 
receive the same were, in effect, payments to a principal who had acquiesced in 
similar transactions. 

But in Hoiden there was a clear grant of authority in the agent to col- 
lect. Indeed, the trust deed which plaintiff (principal) sought to foreclose 
clearly stated thet payments could be made to the trustee's office (agent). 
There is no such grant of authority here. 

The Scott case held that payment of insurance premiums to an insurance 
agent over e period of fourteen years rather than to the home office of the in- 


surer (as requested by the policy) constituted payment to the insurer. This case 
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is in no way analogous or controlling. ‘The agent in Scott was not the agent 

of the plaintiff (the insured) but only of the company. Here, on the other 
hand, Friedman was the Study Group's agent before Capitol came into the picture. 
The same observation can be made of Cox. 

(4) Reusche v. California Pacific Title Insurance Co., 42 Cal. Rotr. 262 
(1965). There is no disagreement with the general language which the Examiner 
quotes from the opinion in this case. As epplied to the present problem, hov- 
ever, the quoted language favors Capitol rather than the Study Group because 
(as noted before) it is quite clear on the record that Friedman was the agent 
of the Study Group for many purposes before he dealt with Capitol. The Study 
Group, not Capitol, placed him in ae position to commit the frand. 

Additionally, the Reusche case turns on direct commmnication between the 
parties to a transaction initiated by the agent. This commmication took place 


before the transaction went into effect. There are no similar facts here. There 


never was any commmication between Capitol on the one side and Mrs. Friedman 


end the Study Group on the other. 

(5) Lind v. Schenley Industries, Inc., 278 F. (24) 79 (C.A. (3rd) 1960), 
is cited for its generalized definitions of actual, apparent, and implied au- 
thority. The case does not involve payment to an agent. Rather, it involves 
the authority of a Pore official to bind the corporation to pay commissions 
to a sales manager. It is of no help whatsoever in answering the purely factual 
questions involved here, vize, (1) did Capitol actually authorize Friedman to 
collect for it or did Capitol at all times deal with Friedman as the agent of 
the Study Group? (2) did the Study Group at all times deal with Friedman as 
its agent and not as the agent for Capitol? (3) did Friedman to the Study 
Group's kmowledge ever purport to act for Capitol? and (44) aid Capitol ever 


hold out Friedman as its agert to collect? 


a) 


It is submitted that a review of the record requires that these questions 


be answered in Petitioner's favor. 


(6) Schaffner v. N.Y~ Trust Co.,. 34 N.X.S. (24) 537 (App. Dive 1942). 


Bven if a limited relevance is conceded to this case, the Exeminer's treatment 
of it misses the point. He states that unlike Schaffner "the Study Group had 
reached no private understanding with Friedman." Regardless of its privacy, it 
is clear that there was an agreement and a fim relationship. As Mrs. Friedman 
testified, he was employed, inter elie, to pay Capitol, supra. This he did not 
do. 
The court in Schaffner wisely pointed out that it was presented with an 
unique set of acts for which there apparently was no case in point. The same 
observation can be made here. As Capitol is at continuing pains to point out 
(see discussion of Lind v. Schenley Industries, Inc., supra), what is involved 
here are purely factual questions which mst be properly resolved before any 
particular principle or principles of agency can operate thereon to produce & 
legal result. Capitol submits that the evidence in the case was misconceived 
and has no probetive force to reach the findings and conclusions embraced in 


the Examiner's Initial Decision. 


C. Friedman Did Not Have Apparent Authority To Collect 


for Capitol. 


The Examiner concluded that the Study Group was "entitled. . ~to 
believe thet Friedman had full power to collect in behalf of the carrier." 
This is founded on his notion of apparent authority. 

No exegesis of the principles of apparent authority is necessary here. 


All would agree with the Restatement of Agency 2nd, Section 27, that: 


", . apparent authority to an act is created as toa 
third person [Study Group] by written or spoken words 
or any other conduct of the principal [Capitol], which 
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reasonably interpreted, caused the third person [Study 
Group] to believe that the principal [Capitol] consents 
to have the act done on his behalf by the person pur= 
porting to act for him.” 


Comment (b), subjoined to this Section, is illuminating: 


". . eapparent authority only exists as to those who 
learn of a manifestation from conduct of the principal 
for which he is responsible. . . Until there has been a 
commmication to a particular person, and until that 
person learns facts from which he reasonably infers that 
the agent is authorized, there is no apparent authority 
as that word is here used. Thus, if the agent has the 
reputation in the commmity of having authority so that to 
ell the persons in the commmity he would have apparent 
authority, he nevertheless has no apparent authority as to 
a stranger who does not know of the reputation or past 
conduct of the agent.” 


Applying these principles to the evidence, it ie clear that there was 


no apparent agency (authority) to collect. Mrs. Friedman and the Study Group 
were not misled. She was the only witness on behalf of the Study Group who 
testified concerning the activities of her husband. Her testimony is utterly 
devoid of any statement that Capitol in any manner, shape or form lea her to 
believe that her husband was its agent to collect from the Study Group. Indeed, 
her testimony does not even reveal that she knew her husband had entered into 
the limited agency agreement with Capitol. She knew nothing about the matter. 
She never had any personal contact with any employee of Capitol (tr. 92). Nor 
does her testimony reveal that she ever saw, read or knew of the sic of 
any written commmications between her husband and Capitol. | 

Absent any manifestation from Capitol to her that her hmsband was auq- 
thorized to act for it, there could be no reasonable reliance on her part -- 
indeed, no reliance at all. She dealt with her husband as agent tor the Study 
Group and left it up to him to select the carrier and trusted him completely 
(fr. 111-116). In a word, her entire testimony is totally inconsistent with the 


Examiner's finding quoted above. 
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D. Capitol Did Not Become Liable by Virtue of 
Ratification. 


Ratification, as the Examiner correctly points out, is only appli- 


1 
cable where the agent “has assumed to act as agent for Sees As pointed 


out above, the record is devoid of any showing that Friedman in receiving fumds 
from the Study Group assumed to act as a collection agent for Capitol. In his 
dealings with the Study Group, he at all times assumed to act for it and not 
for Capitol. Mrs. Friedman was quite clear on this (Tr. 107-116). ‘There is 
no evidence to the contrary. 

Moreover, "ratification" to be binding mist be made with knowledge of 
the facts. Capitol did not know how much Friedman hed received from the Study 
Group. That being so, its dealings with Friedman could in no sense be con- 


sidered a retroactive approval of an act of which it was ignorant, Restatement 


of Agency 2nd, Section 91. 


I. 


Ass mdo, Thet Friedman Was the nt of Ltol 
To Collect from the Study Gro His Embezzlement Is Not 


Traceable to That Function but to His Authority as Agent 

for the Study G: To Receive Its Funds and Make r 

Disbursements. 

It is clear, as Mrs. Friedman testified, that her husband was the agent 
of the Study Group to make payments to Capitol and others on its behalf 
(Tr. 111). If, improbably, but for the sake of argument, he is at the same 
time held to be the collection agent for Capitol, the question arises as to 
which should bear the loss. 


1/ The Examiner cites and quotes from Ramsay v. Miller, 202 N.Y. 72, 95 N.E. 
35 (21911) (tr. 644-645); Accord, Restatement of Agency 2nd, Section 85. 
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The Examiner, after concluding that Friedman was the Study Group's 


agent to collect (Tr. 644), observes that he was also the Study Group's 


agent to pay Capitol (fr. 650). The significance of the dual roles played by 
Friedman, however, is not commented upon. It is merely assumed that Capitol 
is responsible. But it is quite clear that the ability. to cause the loss is 
directly attributable to the Study Group. Friedman had that group's complete 
feith and trust, as his wife testified. No restrictions vere placed upon hime 
On the other hand, as the Examiner notes in enother connection, Capitol in- 
sisted upon certified payment (Tr. 634). ‘The loss, therefore, mst be borne 
by the Study Group. It alone made Friedman its disbursing agent ext entrusted 


the funds to him. There was no way for Capitol to prevent his defalcation. 


mr. 


The Decision Is Not Supported by and in Accordance with 
Reliable, Propative = Substentiel Evidence. 


Section 556(d), Title 5 of the United States Code, 80 stat. 378, et seq., 


formerly Section 7(c) of the Administrative Procedure Act, 60 Stat. eh1, 
5 U.S.C. 1006, provides: 

"Except as otherwise provided by statute, the proponent 

of a rule or order has the burden of proof. « « « 

A sanction may not be imposed or rule or order issued 

except on consideration of the whole record or those 

parts thereof cited by a party and supported by and in 

accordance with the reliable, probative, and substantial 

evidence." 

As Mr. Justice Frankfurter stated in Universal Camera Corp. ve N.LR.Bey 
340 U.S. 474, TL S.Ct. 456, 95 L. Bd-456 (1951) which 4 Davis, Administrative 
Law Treatise, (1958) Section 29.02 cites as the "key case” since the enactment 


of the Administrative Procedure Act: 
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"Congress has merely made it clear that a reviewing court is 
not barred from setting aside a Board decision when it cannot 
conscientiously find that the evidence supporting that decision 
is substantial, when viewed in the light that the record in its 
entirety furnishes, including the body of evidence opposed to 
the Board's view." 


While principal issues in this proceeding revolve around mixed questions 
of law and fact, the Exemtiner in order to reach his conclusions had to make 
certain factual findings. These findings, which might be better termed 
assumptions or conclusions, are not supported by any evidence, but rather are 


contrary to the evidence adduced during this proceeding. 


The following eight examples of conclusions by the Examiner demonstrate 


that the findings of the Examiner are not legally sufficient, are not based 
upon evidence of record, are contrary to the evidence, or based upon pure 
speculation. 

1. "The study group had collected more than the | 

full price of Capitol's July 1 charter and 
Friedman head received from the study group, 

in the form of checks allocated to or allocable 
to the July 1/September 3 commitment, a total 
of $57,146.40." (Tr. 630) 

Even if all the checks issued by Mrs. Friedman to Friedman are assumed 
to accurately reflect the purpose for which the payments were made, the evi- 
dence does not support the conclusion that the full charter price for the 
July 1 charter trip was paid to Friedman. The evidence shows that only three 
checks, amounting to a total of $20,000, were designated by Mrs. Friedman to 
be applicable to the July 1, 1965 charter for which Capitol contracted. The 
other six checks relied upon by the Examiner to support his conclusion that 
the Study Group peid Friedman for the entire cost of the trip, included two 
checks (Tr. 474, 482) noted to apply to charters by Petitioner even though the 
Exeminer found there was only one charter flight contracted by Capitol; a 


check (Tr. 478) for charter flights by Petitioner on July 1 and July 2, even 


- 299 - 


though Petitioner had not contracted for eny flight on July 2; a check (Tr. 461) 


purportedly for deposit on two charter flights by Petitioner in 1966; a check 
(Tr. 503) on 3 Europe jet charters by Petitioner subject to the seme problem 
as above; and a check (Tr. 477) for $933 related to a "NY.-Paris-Rome" charter 
by Petitioner, which is probably the only one of the six inapplicable checks 
which could be attributed to Petitioner's flight in the absence of other 
evidence. | 

The Examiner reached his conclusion that the Study Group paid Friedman 
$57,146.40 (or more than the charter price for the July 1, 1965 flight and 
more than the Study Group collected from the charter participants) by arbi- 
trarily selecting from the evidence checks which cannot be attributed to the 
July 1, 1965 flight. 

Obviously, the notations on the checks are meaningless, since the Ex- 
aminer found (Tr. 630), that despite the fact the Study Group understood 
Capitol was to operate three charter flights, the record shows that Petitioner 
contracted only one. 

Furthermore, this conclusion is at war with the undisputed fact that 
the Study Group issued a certified check payable directly to Petitioner for 
$25,000 (Tr. 83-92, 426). This would mean that the Study Group paid for the 
Capitol charter $82,146.40 out of collections of only $53,565 collected 
(Tr. 627). In fact, the Examiner concludes (Tr. 631) that Friedman had 
"$6,680.20 out of which to satisfy the $16,064.80 charter price deficit in 
mid-June. 

Such illogical assumptions are pure speculation, not supported by any 
reasonable inference or by any reliable and probative evidence. In this re- 
gard, it mst be borne in mind that Mrs. Friedman signed the Suarier contract, 


which called for specific payments of $5,233.10 on signing the contract, 
| 
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$5,233.10 within 60 days, $20,932.40 on March 1, 1965, and the balance of 


$20,932.40 on May 1, 1965 (fr. 624-625). ‘Thus, this finding is illogical and 


defies reason. The Bureau of Enforcement which had the burden of proof as the 
proponent of the cease and desist order, never made any attempt to and did not 
prove by direct evidence that the Study Group paid Friedman the full July 1 
charter price even less the $25,000 paid directly to Petitioner. There is 
absolutely no evidence that Mrs. Friedman ever paid any such amounts to Fried- 
man for the July 1 charter. 

2. "Capitol, if it had been disposed to insist 

upon observance of the schedule of payments 

set out in the charter agreement and the 
requirement that the study group remit directly 
to Capitol's order and not to the travel agent, 
could have secured full payment by May 1, sixty 
days in edvance of the departure date, or in 
defanilt of such payment could have cancelled 
the charter and put its plane to some other 
profitable use." (Tr. 631-632) 

This conclusion is sheer speculation not supported by any evidence ex- 
cept as to the latter alternative and amounts to the ex post facto substitution 
of the Examiner's judgment. While there is a strict requirement for observance 
of tariffs and that the full charter price, or a satisfactory bond therefor, be 
collected prior to departure (Section 295.14(e) of the Board's Economic Regu- 
lations; 14 CFR 295.14(c)), there is no Board regulation or policy requiring 
dealing with groups on such a stern basis. In fact, in view of the fact that 
the Study Group had put!up the bulk of the charter price, we believe that the 
Board would actuslly have looked with disfavor on cancellation of the flight. 

The conciusion that the carrier should have attempted to deal directly 
with the group finds no support in the record. Mrs. Friedman, the person in 
charge of arrangements for the group, testified that she did not have time and 


relied upon her husband’ to handle all arrangements. All the evidence requires 
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the conclusion that it would have been of no avail to approach Mrs. Friedman 


and there is no evidence of any other person in the Study Group able to take 


any action, supra. 
36 "Instead of treating Friedman as the study group's | 
agent and demanding payments on the dates provided, - 
Capitol consistently looked to Friedman as its only. 
means of obtaining payment and never attempted eny 
direct commmication with the study group. A 
series of letters evidences the carrier's contacts 
with Friedman and shows continuing effort by the 
carrier to obtain payment and continuing delay and 
evasion by Friedman." (Tr. 632) 
This conclusion from this finding is not supported by the evidence. 
The summary of the continuing efforts outlined by the Examiner (fr. 632-635) 
shows that Petitioner made diligent efforts to secure payment and the necessary 
documentation, and that Petitioner did in fact deal with Friedman as agent for 
the group. In fact, as the Examiner noted (Tr. 634), Petitioner's ‘representa- 
tive, in writing to Friedman as late as June 10, 1965, referred to the Study 
Group as "your group's." ‘The grant of extension of time to Friedman does not 
negate that Petitioner dealt with him as agent for the group. In fact, the 
letter of March 31, 1965 to which the Exeminer refers (Tr. 633) indicates that 
failure to insist on timely payment was for the accommodation of the Study 
Groupe Indeed, the record shows, if we assume arguendo that the specific 
| 
checks upon which the Examiner relies, could have been applied to the July 1 
charter, that the Study Group had paid Friedman a total of only $16 9274 prior 
to March 1, 1965, the date on which the third payment of $20,932 was due in 
addition to prior payments of $10,466.20, so that the Study Group was behind 
by more than $15,000 in its total payments for the July 1 charter. As noted 
above, there is no evidence that efforts to commmicate directly with the Study 


Group would have had any result, but referral to Friedman. 
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"By the charter agency agreement Capitol selected 
Friedman as its agent for the purposes stated in 
the agreement and its acquiescence in Friedman's 
conduct in accepting study group checks drawn to 
his order and depositing them in his agency account 

_ worked a redefinition of his authority that entitled 
the study group to believe that Friedman had full 
power to collect in behalf of the carrier." (Tr. 647) 

The conclusion is not only clearly not supported by, but contrary to, 
the evidence. The record is clear that Friedman was selected by the Study 
Group or Mrs. Friedman. ‘There is no evidence that Friedman ever held out 
or caused the Study Group to believe that he was authorized to collect on be- 
helf of the carrier. Nor is there any evidence whatsoever that the Study 
Group, in fact, believed, or was under the impression that Friedman had power 
to collect on behalf of the carrier. The evidence is directly contre. 

Mrs. Friedman specifically testified that her husband was her agent for dis- 
bursement of funds and that she relied upon him to act on behalf of the Study 
Group. The evidence shows, and the Examiner found, that Mrs. Friedman had no 
contact with any employee of Petitioner but handled all arrangements through 


Friedman (Tr. 631); and that Petitioner never attempted direct commnication 


with the Study Group (Tr. 632, 642). 


Se "Friedman hed wronged the study group at least 
to the extent of failing to arrange with Capitol 
for operetion of the projected 7/2-9/% and 7/4-9/5 
charterse'. . .- The study group had reached no 
private understanding with Friedman." (Tr. 649) 

While this conclusion is not determinative of the outcome of this pro- 
ceeding, it is another example wherein the Initial Decision ignores the 
evidence. There is no evidence that the Study Group ever requested Friedman 
to secure the services of Petitioner for the referenced flights. In fact, 
Mrs. Friedman specifically testified that she did not designate any airline 
and that her husband's services were employed, inter alia, to find any carriers 


which had equipment available. 
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The conclusion that there was no private arrangement between the Study 
Group and Friedman is simply at war with the entire record. 


6. "Upon the uncontroverted evidence, Capitol knew 
that Friedman was receiving remittances from the 
study group, commingling them with his own funds. «|. -" 
(tr. 649) 


There is no evidence in the record that Petitioner in any way knew how 


the funds were being handled. While it might properly be inferred from the 


fact that Friedman transmitted funds to Petitioner that he received funds from 
the Study Group or charter participants, there is no evidence as to knowledge 
by any representative of Petitioner as to the arrangement between the Study 


Group or the charter participants or how the funds collected from charter par- 
ticipants were handled. 
Te "Nevertheless Capitol gave Friedman carte 
Dblenche to complete collection of the charter 
price. When Friedman received payments from 
the study group for the contracted July 1 charter 
he was the carrier's agent for collection. It 
follows that Capitol constructively received the 
full price of the July 1 charter out of the moneys | 
that the study group paid Friedman for charters 
to be operated by Capitol." (tr. 649) “(Emphasis 


supplied) 

There is a complete lack of any evidence that Petitioner gave Friedman 
any authority to collect on behalf of Petitioner. Petitioner deedit with 
Friedman as the representative of the group and repeatedly urged that payments 
‘pe made to Petitioner, not that he collect on behalf of Petitioner. Petitioner 
accepted checks only made payable to Petitioner. There were no checks ac= 
cepted or otherwise made payable to Friedman as agent for Capitol and no checks 
payable to Friedman endorsed to Petitioner. ; 

The conclusion that when Friedman received payments from the Study Group 


for the contracted July 1 charter he was the carrier's agent for collection, 


is clearly not supported by the evidence. As the Examiner pointed out, there 
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were only three checks specifically issued by Mrs. Friedman to Friedman on bee 
half of the July 1 charter totalling $20,000.00 (Tr. 630). None of these 
checks were in amounts specified in the schedule of payments. The Examiner's 
effort to attribute miscellaneous checks, as noted above, as moneys con- 
structively received by Petitioner is completely arbitrary since there is no 
evidence that the writer of the checks delivered those checks or even the 
checks specifically designated for the Jwy 1 flight, in the belief that pay- 
ment to Friedman was payment to Capitol. Control of the distribution of the 
funds given to Friedman by the clear uncontroverted evidence remained in the 
Study Group, except to the’ extent that Friedman was granted discretion to 
allocate the funds for the purpose of the Study Group on behalf of the Study 
Group. 

Indeed, the Examiner's reference to "charters" (plural) to be operated 
by Capitol, would infer that in his opinion Capitol constructively received 
moneys in connection with flights that it never contracted to operate, for 
which the Study Group had no charter agreement and for which Petitioner had no 
arrangement of any sort with Friedman. This is in conflict with the Examiner's 
own finding and the evidence that Petitioner contracted to operate only one 


flight (Tr. 630). Certainly, a misunderstanding as the flights contracted for 


as & result of a lack of commmication between Mrs. Friedman and her husband, 


employed by the Study Group to obtain carriers, could not transform trans- 
actions between the two into relationships with Petitioner without some act on 
behalf of Petitioner, of which the record is devoid of any evidence. 


8. "the study group. . ereceived by clear implication 
Capitol's manifestation of authority in Friedman 
to collect as Capitol's agent and in Capitol's be- 
helf. Subsequent payments from the study group to 
Friedman were made pursuant to that manifestation 
and under the assurance that Capitol acquiesced in 
Friedman's receipt of payments in its behalf." (Tr. 651-652) 
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This finding is not supported by and contrary to the evidence. The 

Bureau of Enforcement which, as proponent of the order had the burden of 
proof, produced both Mr. and Mrs. Friedman as their principal witnesses. 
Mrs Friedman unequivocally testified that her husband made payments on be= 
half of the Study Group. There is nothing whatsoever in her testimony that 
she received any manifestation or relied on any manifestation that Friedman 
had authority to collect for Petitioner or that she relied on any acquies- 
cence or other act or failure to act by Petitioner in making peyments to 
Friedman. : 

In this regard, the Examiner found (Tr. 651): 

"Unquestionably the charterer reposed trust in 
the travel agent and the latter was agent and 
fiduciary of the charterer." 

In effect, the Examiner states that because the Petitioner recognized 
the relationship between the Study Group and Friedman, a relationship not 
prohibited by any law, regulation of the Board or otherwise, the mre recogn!- 
tion and acceptance of the relationship by Petitioner changed the relationship 
between the other two parties and the intent and results of those relation- 
ships. But the record does not show any evidence to sustain any conclusion 
that the Study Group, Mrs. Friedman, or Mr. Friedman relied on or even con- 
templated any such change in relationships. The record is clear that from 
beginning to end both Mr. and Mrs. Friedman intended and acted in accord with 
that intent, that Friedman was to disburse money on behalf of the study Group 
and was free to deal with the moneys entrusted to him in the interests of 
the Study Group. There is not even a scintilla of evidence that payor or payee 


ever considered that payment to Friedman was payment to Petitioner or that 


Friedman had any duty to Petitioner with respect to funds entrusted to him. 


The Cease and Desist Order Should Be Set Aside 
as Inappropriate or at Least Substantially Modified. 


Section 1002(c) of the Act, 72 Stat. 788, 49 U.S.C. 1482(c) 


provides: 
"If the Administrator or the Board finds, after 
notice and hearing, in any investigation instituted 
upon complaint or upon their own initiative, with 
respect to matters within their jurisdiction, that 
any person has failed to comply with any provision 
of this chapter or any requirement established 
pursuant thereto, the Administrator or the Board 
shall issue on appropriste order to compel such 
person to comply e" (Emphasis supplied) 

The Board has on numerous occasions rejected the contention that the 
language of Section 1002(c) of the Act makes it mandatory upon the Board to 
issue cease and desist orders whenever it finds that violations of the Act 
have occurred. It has pointed out that the issuance of a cease and desist 
order rests squarely within the discretion and judgment of the Board and 
depends upon public interest considerations in the light of the facts and 
circumstances of the individual case. Shulman, Inc. Enforcement Proceeding, 
30 C.A.B. 216, 220 (1959) 

Thus, the Board has declined to take enforcement action, for example, 
where the incident has not been a continuing one but represents only one or 
two occurences over a long period of time. Slick Airways, Inc. v. American 
Airlines, 25 C.A.B. 808 (1957); where the conduct does not represent a course 
of regular and frequent recurrent activity, American Shippers, Inc. v. 
Shulman, Inc., Order E-14886, February 1, 1960; City of Brownsville, et al., 
ve Pan American, Order E-16543, March 21, 1961. In Broward County, Florida v. 
National Airlines, Ince, 35 C.A.B. 524 (1962) the Board decided a cease and 


desist order would not be issued when the carrier acted in good faith and on 


the advice of counsel. 
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In Oregon-Washington Plywood Co. v. F.2.C., 194 F. (2d) 48, (on. 9th 1952), 
the 9th Circuit held in setting aside a cease and desist order that: "The 


propriety of such an order in any particular case mist depend on a considera- 
tion of all the surrounding facts and circumstances ..." The court in that 
ease cited with approval the standards applied by the 7th Circuit in Eugene 
Dietzgen Co. v. F.2.C., 142 F. (24) 321 (C.A. Tth 19h), cert. den. 323 U.S. 
730, 65 S. Ct. 66, 89 L. Ed. 585 (1944). In the latter case, although the 
court upheld the cease and desist order involved, it stated: | 


"The propriety of an order to cease and desist, 

and the inclusion of a respondent therein, mst 
depend on all the facts which include the attitude 
of respondent towards the proceedings, the sincerity 
of its practices and professiors of desire to 
respect the law in the future and all other facts. . 
Ordinarily the Commission should enter no order 
where none is necessary." 


While the Examiner quotes (Tr. 642) from American Airlines, Ine. v. 


North American Airlines, Inc., 351 U.S. 79, 76 S. Ct. 600, 100 L. Ed. 953 
(1956), a portion of that quote is particularly applicable here: 


"We decide only whether in determining what is the 
public interest the Board has stayed within its 


jurisdiction and applied criteria appropriate to 
that Se (Emphasis supplied) 

The courts have also found that while agencies have discretion in 
issuing cease and desist orders, the discretion residing in the agency is a 
reasoned discretion. Oregon-Washington Plywood Co. ve F.2.C., supra. In” 
addition, there must be some relation between the facts found and the breadth 
of the order. Swannee Paper Corp. v. F.2.C., 291 F. (24) 833 (cua. 2nd 1961). 

Even if all the Examiner's findings and conclusions were to be adopted, 
there is absolutely no evidence or findings as to any injury to the public 
interest, or of a continuing series of violations. ‘he incident vas an iso- 


lated incident without precedent in the company's experience (Tr. 364) and 
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totally wmanticipsated. Nor is there any showing of willful or other intent to 
violate or disregard the Act or any Board regulation. The circumstances in- 
volving the collection of the deficit indicated not a disregard of the car- 


rier's tariff, but rether an intent to adhere thereto and to fully comply with 


the requirements of Section 295.14(e) of the Board's regulations (14 CFR 295.14 


(e)), which requires: 

"Tet carriers shall require full payment of the 

total charter price or the posting of a satisfactory 

bond for full payment prior to the commencement of 

the air transportation.” 
The question involved in the collection of the deficit was a question of com- 
merciel law resulting from relationships between persons who had disappeared 
at the time and of which the carrier had little knowledge, but it was obvious 
that the amounts involved exceeded that owing to Petitioner. 

Simtlerly, with regard to the documentation, the record shows that 
Petitioner made repeated requests for the statement of supporting information 
and did actually obtain a manifest from Friedman's office which enabled it to 
contact the charter participants. As the Examiner noted (Tr. 622-623), these 
requirements for documentation (Section 295.12, 22, 35 and 36, (14 C. PR 295.12, 
22, 35 and 36)) were designed to enable the air carrier to determine that 
the charter conformed to the standards set by Part 295. The Bureau of En- 
forcement called as witnesses four participants in the charter flight. Ac- 
cording to the testimony of these witnesses, they were all teachers in the 
New York schools and bona fide members of the Study Group. No evidence was 
adduced as to any irregularity in the flight, the carriage of unauthorized 
persons, or that the flight was in any way improper under the standards of 


Part 295, nor is there any such issue in this proceeding. 
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The record also shows that at the time the decision was made to operate 
the flight at the request of the charter participants, two Asstetant Attorneys 
General of the State of New York were present. As one of these gentlemen 
testified: : 

"We are concerned with the protection of the public 
in seeing that people aren't stranded, that flights 


take off that are paid for, and people are not 
defrauded." (fr. 249) 


; 
As is apparent from the subsequent proceedings brought by the State of 
New York against Popes and others frotred in the instant charter flight 

(subsequently aiemissed as to Capitol), there was a public interest factor, at 


least in the eyes of the State of New.York, that the passengers ae be stranded. 


In fact, the presence of the state law enforcement officials clearly consti- 


tuted a measure of force majeure 

Under all these circumstances, including the fact that Capitol did 
obtain a manifest from Friedman's office which permitted them to get in touch 
with the charter participants, the fact that there is no opie cee 
that the flight did not fully comply with the requirements of Pert 295, that 
it was impossible in view of the disappearance of Mr. and Mrs. Friedman to Obe 
tain certifications from them, that there is no evidence that any other person 
could have certified the required documents, and that there was at least im- 
plied, if not actual, pressure upon Petitioner not to strand the innocent 
passengers by cancelling the flight, no public injury resulted from the opera- 
tion of the flight by Petitioner, but rather further injury to the charter 
participants was averted. | 

The Examiner did not find any public injury. ‘The only grounds stated 
for issuing a cease and desist order against Capitol is that the alleged 


tariff violation stemmed from Capitol's alleged acquiescence in Friedman's 
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acceptance of check payable to Friedman's order, from Capitol's prolonged 
feilure to require punctual payment of the charter price, thus enlarging 
Friedman's opportunity to misapply the funds entrusted to him for that purpose 
and from Capitol's ultimate decision to obtain additional money covering the 
deficit from the tour passengers (Tr. 652). Even if Capitol had acquiesced in 
Friedman's acceptance of checks payable to Friedman's order, there is no rule 
or regulation, or other provision which condemms such conduct. The extension 
of time to make payments of the charter price does not violate any public 
interest standard since the only requirement is that the carrier receive full 


payment, or a bond therefor, prior to departure. As noted above, Capitol's 


decision to collect the deficit from the tour passengers was in an effort to 


comply, on the basis of advice of counsel, with the requirements of its tariff 
and the requirements of Part 295-6 

In essence, the only reason cited by the Examiner for issuance of cease 
and desist provisions relating to the documentation is that a violation did 
occur and that Capitol might have avoided the situation. 

None of these factors show that the public interest will be advanced by 
ordering Capitol to cease and desist from the alleged activities. The ultimate 
gravamen of @ finding that a cease and desist order should be issued is that 
Petitioner should have collected the full payment for the charter flight well 
in advance of the departure date. There 4s no such public interest standard. 
The stendard, set forth by the Board itself in Section 295.14(e), supra, is 
thet the price be paid prior to departure. Thus, there is no basis in the re- 
cord of this proceeding for issuing a cease and desist order to Petitioner. 

Although the Examiner finds in regard to the alleged tariff violation 


only that Petitioner collected a greater compensation for air transportation 
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1/ 
than the fares [sic] specified in its tariff, the provisions of the cease 


and desist order direct Petitioner to cease and desist from charging, demanding, 
collecting or receiving a greater or less or different compensation for air 
transportation or for service in connection therewith than the rates, fares 
end charges specified in said air carrier's effective tariffs. : 

Thus, while the gravamen of the alleged violation in this regard is 
related to extremely limited and peculiar facts as to the liability under com- 
mercial law of a carrier for an act of an agent, the cease and desist order 
would in fact order Petitioner to cease and desist from any violation of Sec- 
tion 403(b) of the Act. Thus, the scope of the order is not related to the 
facts involved but is a blanket injunction against the carrier. It is thus 
clearly inappropriate and even if not set aside in its entizety, should be sub- 
stantially modified to relate to the specific violation which was alleged to 
have been incurred. 

Similarly, the injunction with regard to the documentation is extremely 
broad and would place substantial unwarranted burdens on the carrier which may 
well be contrary to the public interest. Under the order, the carrier would 
be precluded, subject to penalties, from operating any transatlantic charter 
flight without the documentation, no matter what the circumstances. ‘This 
would mean that the carrier would be forced to cancel any charter flight upon 
which it did not receive documentation, regardless of the circumstances. As 
the record in this case shows, there are numerous changes in charter par- 


ticipants up to nearly the date of departure and it is impractical to obtain 


1/ As a technical mtter, the $52,331 was not a "fare" but rather a fixed 
charter charge. 
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the certified passenger manifest, in particular, at least until shortly before 
departure. ‘The principal purpose of the manifest is to assure that the par- 
ticipants in the charter are bona fide members of the charter organization or 
members of their immediate families. It is necessary in the carrier's discre= 
tion, with the assumption of the risk of committing a violation, if any unau- 
thorized person is carried, to use other means of verifying the bona fides of 
the passengers. Under the cease and desist order this would be impossible and 
the entire flight would have to be canceled, presumably at the last minute, 
with substantial hardship to the traveling public and disruption to long and 
well-leid plans. In fact, this underscores the inappropriateness of the cease 
and desist order in and of itself. In this regard, the Examiner's entire 
rationale seems to be directed to the proposition that charter carriers 
should cancel flights at the slightest provocation. He does not point to 
any such standard espoused by the Board and indeed cannot. As noted in 
the quote from American Airlines v. North American Airlines, supre, cited 
by Examiner, the criteria espoused by the Board include the convenience of 
the traveling public and protection of public reliance on carriers. It mst 
be noted that the cease and desist order prohibits the carrier from operating 
any flight rather then making diligent efforts to obtain the required 
documentation. 

It is clear that the entire cease and desist order is not based upon 
any retional relationship to the facts involved in this proceeding or any 


consideration of public interest criteria or factors. It is simply a con- 


clusion that because violations occurred, whether or not intentional, a cease 


ana desist order should be issued as a matter of course without regard to the 
impact on the public, the Petitioner or the public interest objectives of the 
Board itself. This is surely arbitrary and capricious application of adminis- 


trative power and requires that the order be set aside. 


The Board Erred in Failing To Review the Initial Decision 
of the Examiner. 


Under Section 302.28(a)(2) of the Board's Economic Regulations 
(14 CFR 302.28(a)(2), the petition for discretionary review of initial deci- 
sions may be filed only upon one or more of the following grounds:! 
(1) A finding of a material fact is erroneous; 
(ii) A necessary legal conclusion is without 
governing precedent or is a departure from or 
contrary to law, Board rules, or precedent; 


(iii) A substantial and important question of law, 
policy or discretion is involved; or 


(iv) A prejudicial procedural error has occurred. 


This provision is derived from Reorganization Plan No. 3 of 1961, 


75 Stat. 837, 49 U.S.C. 1324 Note, which authorized the Board inter alia to 
delegate certain of its functions to hearing examiners. However, the Re- 
organization Plan specifically required the Board to retain a discretionary 
right to review the action of any such hearing examiner in such mee as the 
Board shall by rule prescribe. 
Therefore, the standards prescribed by the Board in Section! 
302.28(a)(2) supra are a necessary concomitant of its authority of delegation 
to hearing examiners. , 
Petitioner filed the timely petition for discretionary review of the 
Initial Decision in this proceeding (Tr. 666). Petitioner pointed out that 
the Initial Decision was based upon erroneous findings of fact, = based 
upon ultimate legal conclusions clearly contrary to law, and involved sub- 
stantial, important and novel (insofar as they relate to Board policy) ques=— 
tions of law, policy and discretion transcending the instant Strcunetanees 


and that review by the Board was required. 


ay as 


Petitioner specifically pointed out to the Board that the Initial 
Decision omitted reference to the most crucial and determinative facts adduced 
by the principal witnesses of the Burean of Enforcement as to the intent of 
Mr. and Mrs. Friedman in their dealings. Petitioner pointed out that the con- 
clusions of the Examiner were clearly contrary to law and that the instant 
proceeding was a matter of first impression before the Board involving far- 
reaching implications as to the administration of charter contracts with 
possible far-reaching impact upon all air carriers engaged in charter opera- 
tions and imposition upon air carrters of liabilities not imposed by ordinary 
commercial law and not contained in any regulation, rule, or requirement of 
the Board. 

While the Board admittedly has discretion as to the cases which it will 
review, it is bound by its own standards. It is clear that the allegations in 
Petitioner's petition for review clearly showed on the basis of the Initial 
Decision that review was required under the standards of Section 302 -28(a) (2). 


Tt is also to be noted that the issuance of a cease and desist order is dis- 


cretionary with the Board and is dimtted to circumstances where such action is 


“eppropriate.” In its petition for review, Petitioner pointed out the unusual 
circumstances involved, the necessity to take emergency action to avoid undue 
hardship upon the innocent victims of wrongdoing, the lack of any finding that 
Petitioner acted in other than good faith or wilfully violated any regulation 
of the Board, and that there was no justification for imposition of a sanction 
upon Petitioner which acted in accordance with advice of experienced counsel. 
Thus, in its petition for review, Petitioner clearly demonstrated that 
the grant of the discretionary review was in full accord with the standards of 


Section 302.28 supre and that there were important matters of Board discretion 
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for which there are no governing precedents to guide the Exeminer which 
required review by the Board. 

While the Bureau of Enforcement filed an answer to Petitioner's 
petition for discretionary review, (fr. 675), denying the merits of Peti- 
tioner's request, a fair inference can be drawn from the Bureau's answer 


in juxtaposition to the petition for review. That answer clearly indicated 


that there was reasonable dispute as to the crucial and determinative facts, 


and the applicable law, and that the issues involved questions of funda- 
mental principles of case law not within the peculiar specialized jurisdic- 
tion of the Board, but of general applicability usually reserved for resolution 
by the constitutional courts. 

Under these circumstances, the refusal of the Board to review the 
Initial Decision was legally arbitrary and capricious, an abuse of discre- 


tion, and a violation of its own standards. 
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CONCLUSION 


For all of the reasons hereinbefore detailed, Order E-24998 of the 


Civil Aeronautics Board, should be reversed and set aside; or in the 
alternative, the proceeding should be remanded to the Civil Aeronautics Board 
for review by the Board itself and for further appropriate proceedings, in- 
cluding but not limited to, appropriate modification or cancellation of the 
cease and desist order. 

Respectfully submitted, 


/s/ Theodore I. Seamon 
Theodore I. Seamon 


/s/ Joseph D. Sullivan 
Joseph D. Sullivan 


700 Woodward Building 

Washington, D.C. 20005 

Attorneys for Petitioner 

Capitol International Airways, Inc. 


Philip A. Ryan 
815 Connecticut Avenue, N. W. 
Washington, D.C. 20006 


Of Counsel 


APPENDIX A 


Relevant excerpts from the Federal Aviation Act of 1958 (72 Stat. 731, 


as amended, 49 U.S.C. 1301 et seq.): 


TITLE IV - ATR CARRIER ECONOMIC REGULATION 


* * * * * 


Tariffs of Air Carriers 
* * * * ¥ 
Section 403. [72 Stat. 758, as amended by 74 Stat. 45, 
49 U.S.C. 1373] 
* * % * * 
Observance of Tariffs; Rebating Prohibited 
(b) No air carrier or foreign air carrier shall charge or demand or 
collect or receive a greater or less or different compensation for air trans- 
portation, or for any service in connection therewith, than the rates, fares, 
and charges specified in its currently effective teriffs; and no air carrier 
or foreign air carrier shall, in any manner or by any device, directly or in- 
directly, or through any agent or broker, or otherwise, refund or remit any 
portion of the rates, fares, or charges 50 specified, or extend to oy person 
any privileges or facilities, with respect to matters required by the Board 
to be specified in such tariffs, except those specified therein. Nothing in 


this Act shall prohibit such air carriers or foreign air carriers, under such 


terms and conditions as the Board may prescribe, from issuing or interchanging 


tickets or passes for free or reduced-rate transportation to their directors, 
officers, and employees (including retired directors, officers, and employees 
who are receiving retirement benefits from any air carrier or foreign air 


carrier), the parents and immediate families of such officers and employees, 


and the immediate families of such directors; widows, widowers, and minor 
children of employees who have died as a direct result of personal injury 
sustained while in the performance of duty in the service of such air carrier 

- or foreign air carrier; witnesses and attorneys attending any legal investiga- 
tion in which any such air carrier is interested; persons injured in aircraft 
accidents and physicians and nurses attending such persons; immediate families, 
including parents, of persons injured or killed in aircraft accidents where 
the object is to transport such persons in connection with such accident; and 
any person or property with the object of providing relief in cases of general 
epidemic, pestilence, or other calamitous visitation; and, in the case of 
overseas or foreign air transportation, to such other persons and under such 
other circumstences as the Board may by regulations prescribe. Any air carrier 
or foreign air carrier, utider such terms and conditions as the Board may pre- 
seribe, may grant reduced-rate transportation to ministers of religion on e 


space-available basis. 


Relevant excerpts from the Civil Aeronautics Board Regulations: 


PART 295 - TRANSATLANTIC SUPPLEMENTAL 
ATR TRANSPORTATION 


Subpart A - Provisions Relating to 
Pro Rate Charters 


% % * * * 
Section 295.12 (14 C.F.R. 295.12) - Pretrip notification. 
Upon a charter flight date being reserved by the carrier or its agent, 


the carrier shall provide the prospective charterer with ea copy of this 


Part 295 3 _The charter contract shall include a@ provision that the charterer, 


and any agent thereof, shall only act with regard to the charter in a manner 


eS Footnote omitted. 
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consistent with this part and that the charterer shall within due time submit 
to the carrier the information specified in § 295.35. The carrier shall also 
require that the charterer and any travel agent involved shall furnish it in 
due time for review before flight the information required in §§ 295.36 and 
295.22, respectively. 

Section 295.14 (14 C.F.R. 295.14) - Terms of service. 


* * * * * 


(e) The carrier shall require full payment of the total charter price 


or the posting of a satisfactory bond for full payment prior to the commence- 


ment of the air transportation. 
* * © %& 

Section 295.22 (14 C.F.R. 295.22) - Statement of supporting information. 

Travel agents shell execute, and furnish to air carriers, Section A of 
Part IT of the Statement of Supporting Information attached hereto and made a 
part hereof, at such time prior to flight as required by the carrier to afford 
it due time for review thereof. 

* * j& %# * 

Section 295.35 (1h C.F.R. 295.35) - Passenger manifests. 

(a) Prior to each one-way or round-trip flight a manifest shall be filed 
by the charterer with the air carrier showing the names and addresses of the 
persons to be transported and specifying the relationship of each such person 
to the charterer (by designating opposite his name one of the three relation- 
ship categories hereinafter described). The manifest may include "stand-by" 
participants (by name, address and relationship to charterer). 

(b) The relationship of a prospective passenger shall be classified 
under one of the following categories and specified on the passenger manifest 


as follows: 
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(1) A bona fide member of the chartering organization at the time 
the organization first gave notice to its members of firm charter plans and 
will have been a bona fide member of the chartering organization for at least 
six months prior to the starting flight date. Specify on the passenger 
manifest as "(1) member." 

(2) The spouse, dependent child or parent of a bona fide member who 
lives in such member's household. Specify on the passenger manifest as "(2) 
spouse” or "(2) dependent child” or "(2) parent." Also give name and address 
of member relative where such member is not a prospective passenger. 

(3) Bone fide members of entities consisting only of persons from 
a study group, or a college campus, or employed by a single Government agency, 
industrial plant, or mercantile company, or persons whose proposed participa- 


tion in the charter flight was permitted by the Board pursuant to request for 


waiver. Specify on the passenger manifest as "(3) special” or "(3) member" 


(where participants are’ from a study or campus group or from e Government 
agency, industrial plant or mercantile company) 

(c) In the case of a round-trip flight, the above information mst be 
shown for each leg of the flight and any variations between the eastbound and 
westbound trips mist be explained on the manifest. 

(a) Attached to such manifest mst be e certification, signed by a dilly 
authorized representative of the charterer, reading: 

The attached list of persons includes every individual who may 
participate in the charter flight. Every person as identified on the attached 
list (1) was a bona fide member of the chartering organization at the time the 
chartering organization first gave notice to its members of firm charter plans, 
and will have been a member for at least 6 months prior to the starting flight 


date, or (2) is a bona fide member of an entity consisting of (a) students and 
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educational staff of a single school, or (b) employees of a single Govern- 
ment agency, industrial plent, or mercantile establishment, or (3) ise 
person whose participation has been specifically permitted by the Civil 
Aeronautics Board, or (4) is the spouse, dependent child, or parent of a 
person described hereinbefore and lives in such person's household, or (5) is 


e bona fide participant in a study group charter. 


~-nao=nygegssegssy nn 


Section 295.36 (14 C.F.R. 295.36) - Statement of ee information. 
Charterers shall execute and furnish to sir carriers Section B of 


Part IL of the Statement of Supporting Information attached hereto and made a 
part hereof at such time prior to flight as required by the carrier to afford 


it due time for review thereof. 


* * 


STATEMENT OF SUPPORTING INFORMATION* 


* * * * * 


Part IT -- To be completed for pro rata or mixed charters only. 


SECTION A -- To be supplied by travel agent, or, where none, by the air 
carrier or an affiliate under its control where either of the tatter performs 
or provides any travel agency function or service (excluding air transportea- 
tion sales but including land tour arrangements). : 

1. What specific services have been or will be provided by agent to 
charterer on @ group basis? 

2. What specific services have been or will be provided by agent to 


individual participants in the proposed charter? 


* This mst be retained by the air carrier for two years Ss 
quirements of Part 249, but open to Board inspection, and to be filed wi 
the Board on demand. : 


3. Has the agent or, to his knowledge, have any of his principals, 
officers, directors, associates or employees compensated any member of the 
chartering organization. in relation either to the proposed charter flight or 
any land tour? Yes[_] to[] 

hk. Does the agent have any financial interest in any organization 
rendering services to the chartering organization? Yes[] No[] 


If answer is "yes," explain: 


Beene ee _ _ _» represent and warrant that I have acted with re- 
(Heme) 


gard to this charter operation (except to the extent fully and specifically 
explained in Part If, Section A) and will act with regard to such operation in 


@ manner consistent with Part 295 of the Board's Economic Regulations. 


(Signature and address of travel 
agent or, if none, of authorized 
official of air carrier where such 
carrier or an affiliate under its 
control performs any travel agency 
function or service (excluding air . 
transportation sales but including 
lend tour arrangements) -) 


Section B -= To be supplied by charterer: 


1. Description of chartering organization, including its objectives and 


T inoever; in any matter within the jurisdiction of any department or agency of 
the United States knowingly and willfully falsifies, conceals or covers up by 
any trick, scheme or device a material fact, or makes any false, fictitious or 
fraudulent statements or representations, or makes or uses any false writing or 
document knowing the same to contain any false, fictitious or freudulent state- 
ment or entry, shall be fined not more than $10,000 or imprisoned not more than 
5 years, or both. Title 18, U.S.C., § 1001. 


! 
2. What activities are sponsored by the chartering organization? 


3. When was the organization founded? _ _ 

h. Qualification or requirements for membership in organization and 
membership fee, if any: _ _ : 

5. Has there been any reference to prospective charter fights in 
soliciting new members for the charteritig organization? Yes [/] No | 

6. If totel membership in the chartering organization is less than 
1,000, submit list showing nemes and addresses of members in good erent ings 
Tf total membership in the chartering organization is 1,000 or more, state. 
where a list of members is available for inspection. 

7. Attach list of prospective passengers, showing for poche Name, 
address, and whether a metiber of chartering organization or relationship to a 
member of chartering group. (NOTE: ‘his is a list of prospective passengers 
and does not necessarily have to represent the passengers actually carried.) 

8. Purpose of trip: | 


9. What are requirements for participation in charter? 


10. How were prospective participants for charter solicited (attach 
any solicitation material)? _ _ 
| 
11. Will there be any participants in the charter flight other than 


(1) members of the chartering organization or (2) spouse, dependent children, 


“Not applicable to college campus or study-group charters, nor to charters 


limited to employees of a single Government agency, industrial plant or 
mercantile company. ' 
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and parents of a member of the chartering group residing in the same household 
with the member? Yes[_] No [J 
12. Will there be any members of the chartering organization par- 


ticipating in the charter who will have been members of the organization for a 


2 
period of less than six months prior to flight date? Yes[_] No[] 


If answer is "yes," give names of participants who will not have been members 


for six months and justify (see § 295.2(k)): 


13. If there is any intermediary involved in the charter, other than 


the travel agent whose participation is described in Part II, Section A, sub= 


Yestimated receipts from charter) 


Estimated receipts from other sources, if any: 


(a) Total receipts: 
Estimated expenditures, including aircraft charter (separately itemize 
air trensportation, land tour, and administrative expenses) : 
Item 
(b) Total expenditures: 
Explein any difference between (a) and (b): 
15. Are any of the expenses included in Item 14, above, to be paid to 


any members of the chartering organization? Yes[] No[] If "yes," state 


pensation or benefit directly or indirectly from the air carrier, the travel 


agent, or any organization providing services in relation to the air or lend 


portion of the trip? Yes Oo No[] if "yes," explain fully:__§ __ 

17. Will any person in the group (except children under 0 eae 
transported without charge? Yee [_] No] 

18. Will charter costs be divided equally among charter participants, 
except to the extent that a lesser charge is made for children under twelve 
years ola? Yes[_] No [_] 

19. Separately state for the outbound and inbound flights the mumber 


of one-way passengers anticipated to be transported in each airection: 


IP more than one round trip is contracted for, will each group 
move as a unit in both directions? Yes [] No [J 


21. If transatlantic charters have been performed for organization 


during past 5 years, give dates and name of carrier performing charters: 


Has a copy of Part 295, “Transatlantic Supplemental Air Transporte- 
tion," of the Economic Regulations of the Civil Aeronautics Board been received 
by the charterer? Yes[] No[J | 


WARRANTY OF CHARTERER 


I; and 
— ene) cman ~~ ~~ Tame) 


warrant thet the charterer has acted with regard to this charter operation 
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(except to the extent fully and specifically explained in Part IT, Section B), 
and will act with regard to such operation, in a manner consistent with 


Part 295 of the Board's Economic Regulations. 


(Signature of person within organization 
in charge of charter arrangements.) 


(Signatore ae title of officer. 
This should be the chief officer of 
the chartering organization except 
in the case of a school charter, in 
which case the warrenty mst be by 
a school official not directly in- 
volved in charter.) 


1 
WARRANTY OF ATR CARRIER 


fo the best of my knowledge and belief all the information presented in 
this statement, including but not limited to, those parts warranted by the 
charterer and the travel agent, is true and correct. I represent and warrant 
that the carrier has acted with regard to this charter operation (except to 
the extent fully and specifically explained in this statement or any attach- 
ment thereto) and will act with regard to such operation in a manner con- 


sistent with Part 295 of the Board's Economic Regulations. 


(Signature and title of authorized 
official of air carrier.) 


PART 302 = RULES OF PRACTICE IN 
’ ECONOMIC PROCEEDINGS 


Subpart A - Riles of General 
Applicability 
% % % % * 


Section 302.28 (14 C.F.R. 302.28) - Petitions for discretionary 
review of initial decisions; 


review proceedings. | 
(a) Petitions for discretionary review. : 

(1) Review by the Board pursuant to this section is not © matter 
of right but of the sound discretion of the Board. Any party my file and 
serve a petition for discretionary review by the Board of an initiel decision 
within 25 days after service thereof. Such petitions shall be accompanied by 
proof of service on all parties. 

(2) Petitions for discretionary review shall be filed only. upon one 


or more of the following grounds: 


(4) A finding of a material fact is erroneous; 


(ii) A necessary legal conclusion is without governing precedent or 


is a departure from or contrary to lew, Board rules or precedent; 

(444) A substantial and important question of lew, policy or discre- 
tion is involved; or | 

(iv) A prejudicial procedural error has occurred. 

(3) Bach issue shall be separately numbered and plainly and con- 
cisely stated. Petitioners shall not restate the same point in repetitive 
@iscussions of an issue. Each issue shall be supported by detailed citations 
of the record when objections are based on the record, and by statutes > regu- 
lations or principal authorities relied upon. Any matters of fact or law not 
argued before the examiner, but which the petitioner proposes to argue on 7 


brief to the Board, shall be stated. 
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(4) Petitions for discretionary review shall be self-contained and 
shall not incorporate by reference any part of another document. Except by 
permission of the Board or the Chief Examiner, petitions shall not exceed 20 
pages including appendices and other papers physically attached to the peti- 
tion. Petitions of more than 10 pages shall contain a subject index with page 
references. 

(5) Requests for oral argument on petitions for discretionary re- 
view will not be entertained by the Board. 


(b) Answer. Within 15 days after service of a petition for discretion- 


ary review, any party may file and serve an answer of not more than 15 pages 
in support of or in opposition to the petition. If any party desires to 
answer more than one petition for discretionary review in the same proceeding, 
he shall do so in a single document of not more than 20 pages. 

(c) Orders declining review. Board orders declining to exercise the 
Board's right of review will specify the date upon which the examiner's deci- 
sion shall become effective as the final decision of the Board. A petition 
for reconsideration of a Board order declining review will be entertained only 
when the order exercises; in part, the Board's right of review, and such 
petition shall be limited to the single question of whether any issue desig- 
nated for review and any issue not so designated are so inseparably inter- 
related that the former cannot be reviewed independently or that the latter 
cannot be made effective before the final decision of the Board in the review 
proceeding. 

(a) Review proceedings. 

(1) The Board will exercise its right of review upon petition for 
review or on its own initiative when two or more Board members vote in favor 


of review. The Board will issue a final order upon such review without 
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further proceedings on any or all the issues where it finds that matters reised 


do not warrant further proceedings. 

(2) Where the Board desires further proceedings, the Board will 
issue x order for review which will: 

(4) Specify the issues to which review will be limited. ‘Such issues 
shall constitute one or more of the issues raised in a petition tor discre= 
tionary review and/or matters which the Board desires to review on its own, 
initiative. Only those issues specified in the order shall be argued on brief 
to the Board, pursuant to § 302.31, and considered by the Board. : 

(41) Specify the portions of the examiner's decision, if any» which 
are to be stayed as well as the effective date of the remaining portions 
thereof. 


(441) Designate the parties to the review proceeding. 


Excerpts from Reorganization Plan No. 3 of 1961: 
Effective July 31, 1961, 75 Stat. 837, 49 U.S.C. 132: 
Prepared by the President and transmitted to the Senate and the 
House of Representatives in Congress assembled, May 3, 1961, pursuant to the 
provisions of the Reorganization Act of 1949, as amended. 
CIVIL AERONAUTICS BOARD 


SECTION 1. Authority to delegate. 
(a) In addition to its existing authority, the Civil Aeronautics Board, 


hereinafter referred to as the "Board", shall have the authority to delegate, 
by published order or rule, any of its functions to a division of the Board, 
an individuel Board member, a hearing examiner, or an employee or employee 
board, including functions with respect to hearing, determining, ordering, 


certifying, reporting or otherwise acting as to any work, business, or matter: 
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Provided, however, That nothing herein contained shall be deemed to supersede 


the provisions of section 7(a) of the Administrative Procedure Act {60 Stat. 


21), as amended. 

(b) With respect to the delegation of any of its functions, as provided 
in subsection (a) of this section, the Board shall retain a discretionary 
right to review the action of any such division of the Board, individual Board 
member, hearing examiner, employee or employee board, upon its own, initistive 
or upon petition of a party to or an intervenor in such action, within such 
time, and in such manner as the Board shall by rule prescribe : Provided, 
however, That the vote of a majority of the Board less one member thereof shall 
be sufficient to bring any such action before the Board for review, 

(ec) Should the right to exercise such discretionary review be declined, 
or should no such review be sought within the time stated in the mine promil- 
gated by the Board, then the action of any such division of the Board, indi~ 
yidnel Board member, hearing exeminer, employee or employee bosra, shall, for 
ell purposes, including appeal or review thereof, be deemed to be the action 
of the Board. 

SECTION 2. ‘Transfer of functions to the Chairman. 

In addition to the functions transferred by the provisions of Re- 
organization Plan No. 13 of 1950 (64 Stat. 1266), there are hereby transferred 
from the Board to the Chairman of the Board the functions of the Board with 
respect to the assignment of Board personnel, including Board —- to per- 
Pe ee a et Board personnel, 


including Board members, pursuant to section 1 of this reorganization plan. 


iene 
ih 


mel Sa 
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(2) 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 

In the opinion of respondent the questions presented are: 

1. Whether payments by the chartering organization to a 
travel agent in circumstances here involved were properly treated 
as payments to petitioner. 

2. Whether the conclusion that petitioner had violated the 
Act and regulations is based upon legally sufficient findings and 
whether such findings are supported by substantial evidence. 

3. Whether the imposition of the cease and desist order under 


circumstances involved was within the power and jurisdiction of 


Board. 


4. Whether the cease and desist order is invalid by reason of 


scope and breadth of its terms and whether this issue is open 

review by the Court. 

5. Whether the refusal by the Board to review the Initial 
Decision was legelly arbitrary and capricious, an abuse of dis- 
eretion, or in violation of the standards adopted by the Board in 


Section 302.28(a)(2) of its Procedural Regulations [14 C.F.R. 302.28 
(a)(2)1. 


(iii) 
INDEX 
Counterstatement of the Questions Presented 
Counterstatement of the Case .. 
Statutes and Regulations Involved 
Summary of Argument . . « « « « « 
Argument . 2. +6 -ee2eeeec eee 
Introduction . . « «es. 2«-ceeee 6 2 ee oo ww ow 
I. The Board correctly determined that petitioner is 
chargeable with receipt of the funds collected by. 
Friedman for the July 1 charter flight .... ' 14 


A. Friedman was Capitol's agent in collecting the 
charter funds . .- ++. +2222 eee e 14 


1. Capitol directly authorized Friedman as | 
its agent . 2. 2.2. «2 2 2 2 2 ee ew 4 


2. Capitol's acquiescence in Friedman's course 
of conduct constituted a ratification. ' 20 


3. Capitol's conduct estops it from denying : 
Friedman's agency .« « .e:e-e-e-e-e-er0e. 


Assuming a dual agency situation as contend | 

ed by Capitol, Capitol nevertheless is 
responsible for Friedman's defalcation because 

in a dual agency situation in which neither | 
principal profits from the transaction the re- 
sponsibility must be borne by the party whose’ 
conduct contributed more directly to the 

LOSS ec) oe Nensekiel ollie nerhelare seiiten ie perenne 27 


The Board's decision finding Capitol in violation : 

of Board regulations requiring specified ee 
tion for trans-Atlantic charter flights and in | 
violation of §403(b) of the Act prohibiting charges 
for air transportation in excess of the carrier's’ 
currently effective tariffs is supported by sub- 
stantial evidence ...+-++-+e+ceeeceee lL 


(iv) 
Index Continued 


The imposition of a cease and desist order was a 
valid exercise of the Board's discretion and 
should not be disturbed. Moreover, the Board's 
order is not wmlawful by reason of the scope and 
breadth of its termS »« « eee eee ee ee ec 


IV. The Board did not err in declining to review the 
Initial Decision . . . - + «+2«-+«-eeece eee 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,062 


CAPITOL INTERNATIONAL AIRWAYS, INC., Petitioner, 
Ve 


CIVIL AERONAUTICS BOARD, Respondent. 


ON PETITION FOR REVIEW OF AN ORDER 
OF THE CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

Capitol International Airways, Inc. (Capitol) has filed a peti- 
tion to review Board Order E-24998 (Tr. 618-665), in which a Board 
hearing examiner (1) found that Capitol had charged more than its 
stated tariff for the operation of a charter flight and had failed to 
secure and retain proper documentation for such flight, and (2) directed 
Capitol to cease and desist from further such violations. Capitol also 
challenges Board Order E-24999 (Tr. 684), in which the Board decline 
to exercise its discretionary right to review the examiner's decision 
and order. | 
A brief summary of the requirements relating to the solicitation 


and performance of charter flights by supplemental air carriers such 


as Capitol, and of the principal facts here involved, will facilitate an 


2- 
£ 


understanding of the case. Supplemental air carriers may not engage 


in individually ticketed transportation but rather may conduct only 


“charter trips” (Section 101(33) of the Federal Aviation Act, 49 U.S.C. 


1301(33)). The charter flight here involved was from New York to Paris 
and Rome and constituted a "Trans-Atlantic" charter flight governed by 
Part 295 of the Board's Economic Regulations (14 C.F.R. 295). That 
regulation in effcct' permits a carrier to perform "pro-rata charters" 

on behalf of members of bona fide organizations such as fraternal groups, 
professional associations and the like, and also to participate in the 


ay ae of charter parties comprised of members of a particular such 
1 
group. However, the carrier may appoint an agent to solicit the parti- 


cipants in such charters on its ame only after a charter contract has 
2 
been signed with the organization. The carrier then may pay to its 


1/ A “pro rata" charter is one in which the charter price is 
equally divided among the participants in the flight. 


2/ 14C.F.R. 295.11 provides: 


"(a) A carrier shall not engage, directly or indirectly, 
in any solicitation of individuals (through personal contact, 
advertising, or otherwise) as distinguished from the solicita— 
tion of an organization for a charter trip, except after a 
charter contract has been signed. 


"(b) <A carrier shall not employ, directly or indirectly, 
any person for the purpose of organizing and assembling members 
of any organization, club, or other entity into a group to make 
the charter flight, except after a charter contract has been 
signed." 
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agent a commission not to exceed 5% of the total charter price for 


procuring the charter, and the regulations further provide that | (14, 
C.F.R. 295.15) “a travel agent may not receive a commission from 
both the direct air carrier and the charterer for the same series: 

In this case, the New York State Teachers Study Group ("Study 
Group") a "charter worthy" organization of New York teachers, ap- 
parently had included as a part of its overall activity on the. 
offering of various charter flights to Europe on behalf of its menber- 
ship. One of its officials was Mrs. Sari Friedman, whose imsband, Mr. 
Michael Friedman, operated a travel service (Nelson Travel Service). 
Mr. Friedman was contacted by the Study Group and requested to contact 
various carriers to arrange transportation for the contemplated charter 
flights. Mr. Friedman contacted Capitol, who agreed to conduct a flight 
for the Group to Paris and Rome on July 1, 1965. Two contracts were 
entered into by Capitol with respect to this flight. One of these con= 
tracts was with the Study Group as required by the Board's Regulation 
as a prerequisite to the carrier's participation in the solicitation of 
the members of the organization to participate in the flight. This con- 
tract, on a form supplied by the carrier, contained a statement across 
the bottom that payments for the flight should be made by check drawn 
to the account of the air carrier. The second contract was between 
Friedman, the travel agent, and the carrier. It provided, ise alia, 
37 See n. 2, supra. The contracts were dated the same aay. We 


assume that the Study Group contract was first signed in Tight ‘of the 
cited requirements. 
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for 5% of the charter price to be paid to Friedman as his commission. 
It further provided that Friedman would participate in the solicita- 


tion and development of the charter traffic involved, that he would 


arrange for the completion of the required C.A.B. documentation, and 


that he would not accept payments from the Study Group in his own name. 

Thereafter, after the acceptance by Mr. Friedman of various sums 
from the Study Group not drawn to the account of Capitol, and the ac- 
ceptance by Capitol of payments from Friedman drawn on his own account, 
Mr. Friedman absconded without remitting to Capitol other sums in his 
possession which had been received from the Study Group. Thus, at the 
time of the flight, the situation was one in which each participating 
member of the Study Group hag paid his or her pro rata price but in 
which Capitol had not, in fact, received from Friedman the total tariff 
price. As a condition to performing the charter contract, Capitol in- 
sisted upon each member of the flight paying an additional pro rata 
amount to make up the difference between the contract price and the 
amount actually received from Friedman. Moreover, Friedman did not 
prepare the necessary documentation for the flight, nor did the carrier 
do so itself. 

In these circumstances, the Board's Bureau of Enforcement filed a 
complaint with the Board seeking the entry of a cease and desist order. 
—— (7 The documentation requirements imposed by the Board's Regu- 
lations are for the purpose of insuring that charters are restricted 


to persons properly entitled to participate therein and thus to avoid 
individual transportation in the guise of charter service. 
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The complaint (Tr. 2-6) charged that Capitol, after having received 


the applicable charter price from the chartering party, the New York 
State Teachers, Study Group (Study Group), collected an additional 

$92.50 from each participant in the Study Group charter, inmediately 
prior to the operation of the flight, thus violating Section 493(b) 

of the Federal Aviation Act of 1958 (49 U.S.C. 1373(b)); the complaint 
charged also that Capitol failed to collect and retain the Statement of 
Supporting Information and the certified passenger manifest before opera- 
tion of the flight, thus violating Sections 295.12, 249.10, and 295.35 of 
the Board's Economic Regulations (14 C.F.R. 295.12, 249.10, 295.35). 

In its answer to the complaint, Capitol admitted collecting the 
$92.50 from each participant in the flight, but asserted that it was 
justified in so doing because it had not received the full payment for 
the flight, a defect which it said was overcome by the collection of the 
prorated remaining balance among the flight participants (Tr. 12-13). 
Capitol denied that it failed to obtain and retain the passenger mani- 
fest; it alleged that as to the Statement of Supporting Information, 
its failure to obtain that document was justified by its diligent at- 
tempts to do so (Tr. 13). 

Thereafter, hearings lasting two days were held (Tr. 33-404), 
and testimony was received from the Study Group's President, represente- 
tives of Capitol, the travel agent involved, and other participants in 
the Study Group flight. After the close of testimony, briefs were sub- 


mitted to the examiner (Tr. 622) and his decision then issued (Tr. 618). 
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The examiner concluded that Capitol had received payment of the 
full charter price prior to its collection of an additional $92.50 
from each passenger, and that Capitol, by virtue of that collection, 
had violated the Act as charged; Capitol was also found to have failed 
to obtain the Statement of Supporting Information and the certified 
passenger manifest as charged by the Bureau of Enforcement (Tr. 656). 
The examiner entered an order directing Capitol to cease and desist 
from the aforesaid violations (Tr. 663). 

Regarding the overcharge issue, the examiner found that the 
course of dealing between Capitol, Friedman and the Study Group was 


such that Capitol was chargeable with receipt of the funds which the 


Study Group paid to Friedman for the flight (Tr. 643, 649-50). As 


found by him, the "course of dealing" between these parties was as 
follows: The contract between Capitol and the Study Group (on a 
form provided by Capitol) provided for the use of a DC-8 aircraft 
seating not more than 183 persons at the tariff price of $52,331 for 
a flight New York-Paris-Rome-New York, leaving July 1, 1965, returning 
September 3, 1965. The charter price was payable in the following 
installments (Tr. 408): 

10% ($5,233.10) on signing the contract; 

10% ($5,233.10) within 60 days thereafter; 

40% ($20,932.40) on March 1, 1965; and 

40% ($20,932.40) on May 1, 1965. 
The contract contained the legend "Make all checks payable to Capitol 


Airways, Inc.," and included escape clauses designed to protect Capitol 


should the charterer cancel, go bankrupt, commit a breach of the contract, 


== 
or fail to meet the payment schedule. In the latter event, Capitol 
could elect to cancel the charter (Tr. 409). | 
The contract between Capitol and Friedman, i.e., the "Charter 
Agency Agreement" (Tr. 410), appointed Friedman as Capitol's agent 
"so solicit and develop the charter traffic" for the July 1 flight 
and, inter alia, to represent the carrier with the Study Group in the 
completion and transmission of all documents required by the Civil 
Aeronautics Board. Included as paragraph 6 was a provision whereby _ 
"Agent agrees to assure that Charterer makes all funds | 
covered by this agreement payable to the Carrier and Agent 
agrees to assure that such funds are transmitted to the | 
Carrier in accordance with the terms of the respective 


charter contracts, and Agent further agrees not to accept! 
such funds in Agent's name." (Tr. 410). 


Friedman was to receive from Capitol the standard agency commission 


of 5% of the fare paid by the Study Group. 

The examiner found that during the six months preceding the 
flight, the Study Group received funds covering the charter price from 
its flight participants and transmitted the funds to Friedman for 
ultimate payment (Tr. 627, 630). Friedman commingled the various 
monies he was receiving with his own funds, and submitted payments to 
Capitol out of his own account (Tr. 650-651). From December until 
June, Capitol accepted such payments from Friedman and applied them to 
the charter price, although the payments were behind schedule more often 


than not (and were sometimes stopped and resubmitted by Friedman ) and 


5/ The legend “make all checks payable to Capitol Airways" 
(Tr. 408) is not in terms specified as a condition of the contract. 
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were drawn not by the Study Group, as required by the Charter Con- 
tract and the Agency Agreement, but by Friedman (Tr. 649). As the 
time for the flight drew nearer, Capitol extended the final pay- 
ment date for Friedman's benefit; but by flight time, not having 
received from Friedman all of the monies which he had received from 
the Study Group for the July 1 flight, Capitol directly collected the 
remaining charge, prorated $92.50 per passenger, and operated the 
flight (fr. 636-637). Until the last minute pre-flight collection, 
Capitol had dealt only with Friedman and had not contacted the Study 
Group after entering into the Charter Contract with it, and the Study 
Group was therefore unaware that Capitol had not been paid by 
Friedman until just prior to the flight (Tr. 631, 637, 651-652). 

Based on this course of dealing, the examiner found "Friedman's 
receipt of payments from the study group to be applied to the July 1 


charter a constructive receipt by Capitol" (fr. 643). He concluded 


that Capitol, not the Study Group, should bear the ultimate responsi- 
6 


pility for Friedman's defalcation, and that since it was considered 


to have received the funds paid to Friedman, Capitol was properly 


The examiner concluded that Friedman's ultimate conviction 
of grand larceny for appropriating the Study Group's payments, and 
the issuance by the New York State Attorney General of a cease and 
desist order against Friedman, the Study Group, and Sari Friedman, the 
Study Group's President, and Friedman's wife, did not inure to Cap- 
itol's benefit as a determination of responsibility for the payment of 
the Study Group's fumds, as Capitol had argued, since neither the guilty 
plea of Friedman nor the dismissal of Capitol from the Attorney General's 
proceedings involved issues relating to violations of the Federal 
Aviation Act and the Board's regulations (Tr. 641). 
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charged with violating section 403(b), based on its acquiescence 
in the Study Group's payments to Friedman rather than to Capitol, 
its acceptance of Friedman’s own checks payable to Capitol's: order, 
its failure to require punctual payment of the installments of the 
charter price, and its collection of the additional money from the 
tour passengers (Tr. 652). 

The examiner found Capitol responsible not only under general 
principles of agency law, which he discussed at length (Tr. 643-69), 
put also under the more stringent responsibility imposed upon alr car- 
riers for the activities of their agents. (See Section 403(b), 49 U.S.C. 
1373(b), infra, p. 52). The examiner reaffirmed earlier Board and 
judicial precedents holding regulated carriers to more strict account- 
ability, stating: 

"actually, the responsibility of air carriers for the 

actions of their agents rests upon a broader foundation 

than an application of the principles of agency applied 

between private litigants. In those situations involving 

regulatory statutes, the principal is generally charged 

with the responsibility for the acts of its agents and | 

employees, even in situations in which there would per- 

haps be no liability for damages in a private law suit. 


This principle is one of public policy, for in its 
absence the purpose of the regulatory statute would be 


defeated.” (Tr. 650, citing Standard Air Lines, Inc., | 
Noncertificated Operations, 10 C.A.B. WB6, 494-95 (1949). 
On the documentation issues, the examiner rejected Capitol's 


argument that its prior experience with and documentation of previous 


Study Group flights were sufficient to satisfy the Board's require- 


ment that the airline receive proof that the chartering group is a 
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bona fide “charter-worthy" organization: 

"Dart 295 prescribes current documentation for each charter 

and does not entrust accomplishment of the regulatory pur- 

pose to a favorable presumption based on prior documentation. 

Operation of the flight without completing the required doc- 

umentation is a substantial violation of the regulations. 

The violation is not excused even when account is taken of 

the adverse consequences of a last-minute cancellation of 

the flight." (Tr. 653). 

As to the uncertified passenger manifest prepared at the last 
minute by Capitol itself, rather than the charterer, the examiner 
found it to be an insufficient substitute for one prepared by the 
chartering party, as required by the Board's regulations. The air 
carrier, concluded the examiner, lacks the knowledge of the indi- 
vidual charter passengers which the chartering group has, and which 
is needed properly to prepare the form and classify the passengers 
under the appropriate categories of their relationship to the 
chartering group. (Tr. 65k). 

Based upon his’ findings of overcharge and violation of the doc- 
umentation regulations, the examiner concluded that the remedial 
sanction of a cease and desist order was appropriate. The examiner 
was wiwilling to assume that the violations would not be repeated, 
and he did not agree that the outstanding court injunction against the 
Study Group and Sari Friedman and the conviction and sentence of 


Michael Friedman would effectively control Capitol in its "extensive 


civil charter operations." (Tr. 655). 
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Capitol filed a timely petition for discretionary review of the 


examiner's decision with the Board (Tr. 666). By Order E-21999, 
April 18, 1967, the Board declined review, thereby effectusting the 
examiner's decision as the final order of the Board (Tr. 68h). 
Capitol then filed its petition in this Court on June 15, 1967, seek- 
ing review of the examiner's decision (Order E-24998) and the Board's 
order declining review (Order E-24999). 
STATUTES AND REGULATIONS INVOLVED 

The provisions of the Federal Aviation Act, Reorganization Plan 
No. 3 of 1961, and the Board's regulations principally involved are 
set forth in the Appendix (infra, pp.51-9). 

SUMMARY OF ARGUMENT 
aE 

The Board correctly determined that Friedman was the agent of 
Capitol for the collection of the charter price and, thus, that 
Capitol constructively received the funds which the Study Group col- 
lected with reference to the Capitol flight and paid to Friedman. 
Thus when Capitol collected an additional $92.50 from each enplaning 
passenger it violated Section 403(b) of the Act by collecting greater 
compensation than was specified by its tariffs. Although Capitol as- 
serts that Friedman was the agent of the Study Group in receiving 
funds from it for payment of the charter price, the fact is thet he was 


the agent of Capitol. There was a written contract between the two, 


a ee 
designating Friedman as the agent of Capitol and the contract made 
specific reference to collection of the funds. The fact that 
Friedman breached the agreement cannot be relied on to free Capitol 
from responsibility for Friedman's collections in view of the plain 
fact that Capitol anquiesced in his conduct. Under general principles 
of agency law, Capitol authorized Friedman to receive funds in his 
own name for application to the Capitol charter flight. Thus, Capitol 
modified the terms iof its agreement with Friedman so as to directly 
authorize him to receive payment; further, Capitol ratified his 
activities thereby giving retroactive consent; finally, Capitol's 
failure at the time of the events involved to deny that Friedman was 
authorized to collect the funds requires that it now be estopped to 
deny his authority. Hence, the Board's determination that the funds 
collected by Friedman from the Study Group with reference to the flight 
in question were constructively received by the airline and thus that 
itol collected, actually and constructively, excess compensation is 
supported by the evidence and in accord with applicable legal principles. 
II 


The Board also determined with respect to the same flight that 


Capitol violated the Board's regulations requiring certain specified 


documentation for each trans-atlantic charter operation and this con- 
clusion is supported by substantial evidence. In fact, although 
Capitol suggests that its violation was of a technical nature and should 


be excused and further suggests that it should be free to violate the 
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Board's requirements in the future whenever it is expedient 29 do 80, 

Capitol does not contest the Board's findings on this issue. Peti- 

tioner does take exception to some of the findings supporting the 

tariff violation but it is clear from an examination of the record 

that the examiner's findings are fully supported by the wet ght of 

the evidence and Capitol’s allegations of error are without substance. 
IIT 

The Board entered a cease and desist order Beoropniatesn designed 
to prevent any recurrence of the violations which it found and in the 
cireumstances of the case and in light of Capitol’s present attitude, 
it is clear that the order was a proper exercise of the Board's 
discretion. 

Iv : 

As authorized by statute and regulation, all of the foregoing 
Board action was taken by affirming the decision of the imesias 
examiner and adopting the order which he recommended. The Board con= 
sidered the decision below and Capitol's allegations of erron as set 
forth in its petition for discretionary review but, since it agreed 


with the position of its examiner, the Board declined to proceed with 


further briefs or argument and gave effect to the examiner's decision 


as its own. The Board was thus acting within its proper discretion 


and its decision should be affirmed. 
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ARGUMENT 
Introduction 

The underlying issue presented by this case is whether an air 
carrier may avoid responsibility for the defaults of its duly con- 
stituted agent in financial transactions with its patrons, through 
reliance upon notices and provisions inserted in its various con- 
tractual arrangements with the agent and the patrons designed to 
protect the carrier against such defaults by specifying that the 
patrons shall make, and the agent shall accept, payments drawn only 
to the account of the carrier. The Board's hearing examiner predicated 
his determination of carrier responsibility in the circumstances of this 
case primarily upon general principles of agency as they relate to trans- 
actions between private parties, and only secondarily upon the public 
service responsibilities of air carriers. Consequently, our argument 
is likewise directed! primarily to these general agency principles, but 
we also show that the carrier should not be permitted to evade its re- 
sponsibilities in this manner. 
I, The Board correctly determined that petitioner is 

chargeable with receipt of the funds collected by 

Friedman for the July 1 charter flight. 

A. Friedman was Capitol's agent in collecting the charter funds. 

1. Capitol directly authorized Friedman as its agent. 

Capitol and the Study Group entered into a charter contract pro- 

cured through Friedman at the Study Group's request which bore a legend 


that the Study Group was to "make all checks payable to Capitol Airways, 


Inc." (Tr. 408). In addition, Capitol entered into an agreement with 
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Friedman designating him as its agent, inter alia, to solicit and 
develop the charter traffic and assist in the completion of the re- 
quired CAB documentation for the Study Group flight. The agency. 


agreement between Capitol and Friedman (see the text set forth at 


Pp. 7, supra) further provided thet Friedman should not accept pay- 


ment in his own name but rather that the checks were to be made pay- 
able to and transmitted to Capitol. Capitol now contends that Fried- 
man’s departure from these limitations on his authority to collect 
the charter price is attributable to Friedman as the agent for the 
Study Grovp in making the payments to Capitol rather than eeiecens 
for Capitol in receiving such payments, and, therefore, that Capitol 
did not receive the monies paid to Friedman but not actually turned 
over to exter 2 

The Board has reached the opposite conclusion, however, deter- 
mining that Friedman collected funds for the July 1 charter om the 
Study Group as the agent of the airline. We subsequently show that 
this conclusion rests upon substantial evidence buttressed by various 
legal concepts. We first show that, as the evidence indicates Capitol 


and Friedman modified the terms of their agreement by a mutually agreed 


V/ Woile asserting that Friedman was the agent of the Study Group, 
petitioner has ignored the undisputed fact that Friedman was also its 
formally appointed agent, with regard to the solicitation and performance 
of the flight here involved, (Pet. Br. 16-21). Capitol's creation of this 
significant relationship with Friedman was the single vital fact that 
made possible Capitol’s subsequent extension of authority to Friedman 
and its ratification of his actions. It cannot be ignored. 
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upon and consistent course of conduct in violation of the contract 
provision purporting to limit Friedman's authority. It was decided 
by both parties, as evidenced by their respective actions subsequent 
to the adoption of the agreement, that the limitations of paragraph 6 
forbidding Friedman to accept payment by checks other than those 
drawn to Capitol were to be omitted from the contract. Their actions 


clearly reflect their respective pea e/a depart from and thus 
8 
modify the written terms of the agreement. 


@/ It is obvious that a contract can be modified through an 
agreement between the parties, Carnival Co. v. Metro-Goldwyn-Mayer, Inc., 
23 App. Div. 2a 75, 258 N.Y.S. 2d 110 (1965); S. Hanson Lumber Co. v. 
DeMoss, 253 Iowa 204, 111 N.W. 2d 681 (1961); that an agreement to change 
a contract need not be expressed in the same manner as the original con- 
tract, e.g., a written contract may be varied by a subsequent oral con- 
tract, 6 Williston, Contracts § 1828 (2d ed. 1936), Restatement of Con- 
tracts §§ 407, 408 (1932); and that the parties may impliedly amend a 
contract by their actions and course of dealing between themselves. 

Thus, in Matanuska Valley Farmers Cooperating Association v. Monaghan, 
188 F.2d 906 (C.A. 9, 1951) the subject written contract involved a 
complicated formula for determining the amount which plaintiff was to 
receive for his produce. From the beginning, however, both parties had 
ignored the terms of the contract; plaintiff was paid under a different 
and simpler formula which proved initially to be to his advantage. 
Plaintiff accepted these payments for several years until changed circum- 
stances had the effect of reducing payments under the substituted formula 
to a level below that which would have been due had the original payment 
scheme applied. The court found that since the parties had in effect 
followed the new method of payment from the outset and had made no at- 
tempt to conform to the provisions of the written contract: 


"they mist be deemed to have modified the written contract 
by mutual agreement. It is well established that parties 
to a contract can, by mutual agreement, modify or rescind 
a contract and adopt in its stead a new agreement. An 
agreement to change the terms of a contract may be shown 
by the conduct of the parties, as well as by evidence of 
an explicit agreement to modify" (188 F.2d at 909). 


See, also, Saul v. McIntyre, 190 Md. 31, 57 A. 2d 272 (1948); Margolys v. 
Mollenick, 98 N.Y.S. 849 (App. T. 1906); Corn Exchange Nat. Bank & Trust 


(footnote continued) 
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As matters developed, neither Friedman nor Capitol intended to 
be bound by the limitations in paragraph 6. At the outset Friedman 
tendered and Capitol accepted his agency check to cover the deposit. 
Thereafter, Friedman continued to offer his own checks in mene and 
Capitol continued to accept them. Moreover, the examiner found evi- 
dence to indicate that it was the common practice of Capitol end the 
industry to accept charter payments in the form of agency checks, that 
Capitol had accepted Friedman's agency check in the past with respect 
to other charters, and that Friedman had discussed the matter of agency 
payment with representatives of Capitol and had learned that direct pay- 
ment by the charterer was required only where the airline did not know 
the agent (Tr. 661). Thus, by their conduct and understanding, Capitol 
and Friedman modified the agreement between themselves eliminating the 


limitations therein on Friedman's authority to collect the charter price. 


Go. v. Taubel, 113 N.J.b. 605, 175 A. 55, 59 (Ct. Err. & App. 1934); 
Restatement of Contracts § 235, comment h (1932); 3 TEEEIEED, Contracts 
§ 623 (2d ed. 1936). 


9/ The record mst be set straight with respect to the number of 
Friedman's own checks which Capitol accepted. Petitioner asserts that 
Capitol accepted only two such checks (Pet. Br. 12, 16) but the record 
clearly discloses that Capitol accepted four of Friedman's agency checks 
for the July 1 Study Group charter: (probably) December 29, 1965 (Tr. 
412); January 11, 1965 (Tr. 505-506, 414); February 8, 1965 (Tr. 507-508); 
May 12, 1965 (Tr. 418, 420). Fee of these checks were subsequently re- 
turned by Capitol to Friedman, one at Friedman's request and the other 
because it was dishonored. The returns do not alter the inferences that 
would otherwise be drawn from prior acceptances. | Moreover, not only did 
Capitol accept these four checks but Capitol also solicited Friedman in 
writing on several occasions asking specifically for "his" checks (see, 
especially, Tr. 415, 419). Beyond any doubt the record discloses evidence 
sufficient to support the examiner's finding that the "carrier' repeatedly, 
7 Gao protest, accepted and deposited Friedman's agency checks" 

Tr. 643 
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Not only did Capitol's course of conduct in accepting payment 
through Friedman indicate this change in the scope of Friedman's agency, 
but there is affirmative evidence that Capitol recognized Friedman's new 
role. First, Capitol wrote to Friedman on April 2, 1965 concerning a 
deposit which he had made with Capitol for a charter flight to be 
operated in behalf of ‘the "New Knickerbocker League of Childrens Asthma 
Research Institutes and Hospitals", an organization unrelated to the 
Study Group (Tr. 520-21). The Knickerbocker charter had been cancelled 
and Capitol suggested that Friedman allow the airline to credit the funds 
on deposit for that flight to the other charters which Friedman had ar- 
ranged with Capitol (including the Study Group charter with respect to 
which the March 1 payment in excess of $20,000 was then a month eee 
Second, Capitol instructed its New York sales manager to extend the time 
for payment by Friedman "because we felt that he was a man of means but 
that he was, his cash was just a little tied up" (Tr. 208). 

If the airline had truly been of the opinion that Friedman dealt 
with it only as the agent of the various charter parties whom he repre- 
sented, neither of these transactions could have occurred. Thus, if 
Capitol had not looked upon Friedman as its agent it could not have 
suggested that the funds initially applied to the Knickerbocker charter 
be applied to other Friedman-arranged charters because if Capitol had 
received these funds from the Knickerbocker League or from the League's 


agent such a transaction would have been an illegal misappropriation. 


10/ "Since you have a deposit in the amount of $1,044.75 on this 
charter we would like to know if you desire a refund or the transferral 
of the deposit to other charters you are holding." (Tr. 520). 
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Likewise, if Friedman were only the agent of the Study Group it would 
be immaterial from Capitol's point of view that he had the means to pay 
the Study Group's debt since as agent of the Study Group he had no per- 
sonal responsibility for payment of its debts. Since in fact, however, 
Capitol viewed Friedman as its agent it was able to look upon all the 
funds owing to it with respect to Friedman-arranged charter flights as 
owing to it from a single source--Friedman——irrespective of the identity 
of the charter party. Additionally, since Capitol saw Friedman as its 
own agent and since as its agent Friedman owed a fiduciary auty to Capitol, 
the airline was able to rely on this duty when it looked to Friedman's 
personal wealth for payment of the charter price and decided to extend 
to him the time in which to make payments. 

The clause in Capitol's agency agreement with Friedman which pur- 
ported to limit Friedman's authority was part of a form contract. It 
existed for Capitol's protection. In this case, however, Capitol chose 
to relinquish the protection which it afforded, preferring instead the 
convenience of dealing directly through its agent. Capitol cannot have 
it both ways. As the court said in Matanuska Valley (supra, n.$): 

"The appellee should not be permitted to modify the contract 

when it is to his benefit to do so and then reinstate it and 

insist upon strict performance when that position would bene- 

fit him most. We think that is what he is attempting to do 

here" (188 F.2d at 910). 

The parties have acted inconsistently with any theory other than 
that Friedman was in fact authorized by Capitol to receive ene from 


the Study Group in his own name and that Friedman was Capitol's agent 


for collection of the charter price. The conclusion is compelled that 
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the limited collection agency was broadened by the conduct of the 
parties to embrace an authorization to Friedman by Capitol to collect 
from the Study Group in his own name and to transmit such receipts to 
Capitol by his own checks. 


2. Capitol's acquiescen Friedman's course _o 
conduct constituted a ratification. 


It is clear from the foregoing discussion that Capitol authorized 
Friedman to collect the charter price in its behalf. That fact should 
be dispositive of the question of Friedman's authority. Additionally, 
however, principles of ratification are applicable. Capitol has sought 
refuge from responsibility in the fact that the initial agency agreement 
between itself and Friedman narrowly defined the scope of the latter's 
authority and that it impliedly informed the Study Group of this limita- 
tion by the charter contract legend that all checks should be made pay- 
able to Capitol. 


In the first place, there is no basis for any assumption that the 


Study Group was required to inquire into the terms of the arrangement 


between Capitol and its admitted agent Friedman. In any event, it is 
clear that.a principal may ratify acts which, but for the ratification, 
would be beyond the scope of the agent's authority, and that such a 
ratification occurred here. Ratification need not be express but may 
be inferred from the principal's failure to repudiate the "unauthorized" 
acts of his agent. 

"Although an agent is not authorized to act as he does, 

if the principal, with knowledge of the facts acquiesces 


in it, permitting the agent to do similar acts, there is 
normally ratification as to past acts . . . and authority 


= al = 


to do similar acts in the future . ..." Seavey, Agency 
§21H (1964). 11/ 


This principle is so well established that it hardly needs support 
from the cases. An appropriate illustration is Goldstein v. Tank, 
73 Misc. 300, 132 N.Y.S. 466 (1911), which involved the sale of a 
chemical fire extinguisher. Although the sale was made through a 
"sales agent" the manufacturer insisted that the agent had no authority 
to receive payment. Nonetheless, when the buyer gave notice to the 
manufacturer that he had made payment to the agent, the namfacturer 
did not protest but instead sought for three months to collect from 
its agent. The court. pointed out that "It is the duty of a principal 
to disavow the unauthorized act of his agent within a sonnets time 
after it comes to his knowledge." 132 N.Y.S. at ee In these circum- 
stances, where the seller was willing to accept, however aaiiadis. pay- 
ment through his sales agent, the court held that the seller ratified 


(and thus retroactively authorized) his agent's acceptance of | payment 
= ym 


11/7 Accord, Restatement (Second) of Agency $§43(1), 94, 82 (1957) . 


12/ Petitioner has suggested that it lacked sufficient knowledge 
of Friedman's conduct to have ratified it. For example, Capitol claims 
that it could not have known that Friedman, in accepting funds designated 
for the July 1 flight, was commingling them with his own funds (Pet. Br. 
33). Since Capitol received partial payment of the charter price from 
Friedman and since Friedman remitted by agency checks, however, Capitol 
is chargeable with knowledge that Friedman was receiving funds from the 
Study Group and commingling them with his own funds. Booth Fisheries 
Corporation v. Coe, 72 U.S. App. D.C. 195, 114 F.2d 462, cert. denied, 
311 U.S. 691 (19403; National Labor Relations Board v. Local 


Bloomingdale, District 65, Retail, Wholesale & Department Store Union, 
CIO, 216 F.2d 285 (C.A. 2, 1954). 


13/ 
in the seller's behalf. 


Those actions of Capitol which illustrate its ratification of 
Friedman's "agency" in collecting the charter price on Capitol's be- 
half have been outlined above. Capitol accepted four of Friedman's 
agency checks in part payment of the charter price and solicited his 
payment of the remainder of the price on numerous occasions by letter 
and telephone. Moreover, Capitol dealt only with Friedman, never con- 
tacting the Study Group even as the payments fell increasingly behind, 


and looked only to Friedman for payment. It is clear that Capitol can- 


not be allowed to acquiesce for an extended period of time in a method 


of payment when that suits its fancy and then, when difficulty develops, 


to deny that very Se in its agent through which it has received 
i. 
substantial payments. 


13/ The courts have spoken in terms of ratification, acquiescence 
and affirmance. Whatever the language, it is clear that when a princi- 
pal allows his agent to perform an act not previously authorized, the 
principal will be bound by his agent's conduct just as if he had previous- 
ly granted express authority to the agent. Brown v. Cowden Livestock Co., 
187 F.2d 1015 (C.A. 9, 1951); Bronson's Executor v. Chappell, 79 U.S. 

681 (1870); Millet v. Miller, 135 Neb. 123, 280 N.W. 442 (1938); Columbia 
v. Lee, 243 App. Div. 361, 277 N.Y.S. 161 (1935); Guild v. Hopkins, 271 
App. Div. 234, 63 N.Y¥.S. 2d 522 (1946). 


14/ Petitioner has suggested at this point in the argument that 
Friedman, in collecting the charter funds, did not purport to act for 
Capitol and, therefore, that Capitol could not have ratified his actions. 

+ as previously noted, Friedman was Capitol's agent and hence there did 
exist at the time of! the payments in question a relationship on which 
ratification could operate. Just as in the Goldstein case, it is un- 
necessary here that there be specific proof that the agent purported to 
act for the principal in the subject transaction. It is enough that the 
agent was agent with respect to some aspects of that transaction and that 
the principal failed’ to repudiate his assumption of additional authority. 

(footnote continued ) 
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Furthermore, Capitol cannot so lightly avoid its public service 


obligations or the responsibilities placed upon it by the Federal 
Aviation Act with respect to the collection of transportation charges. 
In the first place, members of the public dealing with a duly authorized 
carrier agent should be entitled to assume that the agent is empowered 
to take the normal steps incident to the providing of the transportation 
service including the receipt of payment therefor. Indeed, the Act is 
particularly stringent in its requirements with respect to a carrier's 
responsibilities in the area of payment. Thus, Section 403(d) , infra, 
p. 52 provides that "No air carrier . . . shall charge or demand or 
collect or receive a greater or less or different compensation for air 
transportation" than that specified in its tariffs, either directly or 
"through any agent or broker." A carrier can act only through its agents, 
and the Board has long considered that a carrier may not avoid its re- 

| 
sponsibilities through imputing the actions involved to its agents. On 
the contrary, the obligations of a carrier and the requirements of the 
Moreover, the fact is that Friedman did act for Capitol in receiving pay- 
ments from the Study Group. As discussed above, Capitol and Friedman 
modified the terms of their original agreement so that Friedman was auth- 
orized to collect the charter price. It is reasonable to believe that if 
the Study Group was aware of the nature of the initial principal-agent 
relationship it was also aware of the subsequent modification; of that 
relationship and thus knew that Friedman was acting in Capitol's behalf. 
It is difficult to understand how the Study Group could have thought 
otherwise in view of the fact that it never received any objection to its 


conduct in making payments to Friedman. The Study Group thus, oeeey, 
assumed that Capitol acquiesced in Friedman's new role. 
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statute are such as to dictate that the activities of the agent be 
closely supervised or that, where such supervision is not provided, 
the carrier take affirmative steps to ascertain that the proper 
payments have been met before any transportation is provided. Capitol 
breached that responsibility. Here Friedman was the agent of Capitol 
and, in the circumstances involved, Capitol cannot shield itself from 
the consequences because the violation occurred through the medium of 
an agent. As the Board has previously ruled with respect to similar 
facts: 

"an air carrier properly may be held accountable for the 

acts of its employees and ticket agents . . . on the princi- 

ple that retention of the benefits derived from the unauthor=- 


ized activities of an agent with knowledge of those activities 
constitutes a ratification thereof." Standard Air Lines, Inc., 


Noncertificated Operations, 10 C.A.B. 486, 494 (1949). 
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3. Capitol's conduct _estops it from denying Friedman's agency. 
As shown, Friedman was Capitol's agent in collecting the charter 
price not only because Capitol directly authorized him to do so but 
also because Capitol ratified his conduct. Capitol is accountable 


here on yet another principle of agency law. Thus, there are strong 


equitable considerations which militate against allowing Capitol to 


deny responsibility for the acts of its agent. As between Capitol 


and. the Study Group, the former was better situated to protect! both 
sides from the unfortunate consequences of Friedman's dishonesty. 


No unusual effort was called for. Capitol had only to enforce the 


terms of its contract: to insist on direct payment and to require 


payment on time. Assuming but not conceding that it could have 


avoided responsibility through communicating with the Study Group 
and giving it some warning of the dangerous situation which was 

2 
developing, Capitol did not do so. Rather it preferred instead to 


deal. with its agent and to look only to him, "a man of means," for 
16/ | 
its money. As the hearing examiner quite properly found, the 


Study Group relied on Capitol's “manifestation of authority in 


15/ The court should not be misled by Capitol's specious! 


argument that contacting Mrs. Friedman would have been to no avail 
(Pet. Br. 18-19). Not only is there no support for this assumption, 
but it is contrary to the fact thet no evidence has been presented 
casting any shadow on Mrs. Friedman's character. In fact, petitioner 
entirely misses the point when it asserts that Mrs. Friedman's trust 

in her husband would have prevented her from taking action had she been 
apprised of the situation (Pet. Br. 16-17). She trusted him not only 
because he was her husband but also because Capitol failed to give her 
any reason for behaving otherwise. 


16/ See p.-18 , supra, for a discussion of this point. 


aos 
Friedman" (Tr. 651-652). ‘The Study Group collected its funds and 


made regular payments to Friedman. It relied on the total absence 
17/ 
of any word from Capitol as assurance that all was well. Capi- 


tol knew that Friedman was collecting the funds in his own name and 
knew or ought to have known that the Study Group in making its pay- 


ments to Friedman was relying on Capitol's eae as assurance that 
18/ 
Capitol was receiving the funds as required. Capitol thus is in 


no position to come forward after the Study Group has surrendered pos- 
session of thousands of dollars to Capitol's agent and deny that 
very agency. 


17/ Capitol asserts that there is no direct evidence proving 
that the Study Group believed Friedman to be the agent of Capitol for 
collection purposes. (Pet. Br. 25). However, as previously noted 
Friedman was Capitol's agent for all other purposes relating to the 
flight and it is very reasonable to infer that he was the agent for 
this purpose as well. Further, Capitol is the person which established 
the payment method. When the Study Group made payments to Friedman, 
Capitol not only did not protest but accepted payments from Friedman in 
the form of his own checks. Thus, Capitol's own action swept away the 
prima facie support for its contention that the Study Group was bound 
py the written terms of the two agreements and, as the examiner found, 
the Study Group could and did rely on an apparent authority in Friedman 
to receive payment in behalf of Capitol. 


"The study group, having received no objection from Capitol that the 
initial deposit, which Capitol received in the form of Friedman's agency 
check dated January 11, 1965, must be paid by the charterer’s check to 
the carrier and not to the agent, received by clear implication Capitol's 
manifestation of authority in Friedman to collect as Capitol's agent and 
in Capitol's behalf. Subsequent payments from the study group to Fried- 
man were made pursuant to that manifestation and under the assurance that 
Capitol acquiesced in Friedman's receipt of payments in its behalf” (Tr. 
651-52). See Hoiden v. Kohout, 12 Ill. App. 24 161, 138 N.E. 2a 852, 

854 (1956). zs 


18/ See note 12, sy ra. 


* 


~ a= 
On similar facts, the courts have been quick to apply theories of 
estoppel. For example, Scott v. Continental Assurance Co., 167 Ohio 
St. 515, 150 N.E. 24 38 (1958) is squarely in point. There defendant 
insurance company allowed plaintiff to pay his insurance premiums for 
an extended period of time to an unauthorized sales agent in spite of 


clear language in the policy forbidding such payments. The court held 


that the company could not be heard to insist that its agent was mere- 
19/ 
ly a soliciting agent. The same reasoning applies to the present 


case. Capitol is estopped to deny that Friedman was authorized to col- 
Lect the charter price in its behalf. As the Restatement suggests, 


Capitol's duty could ee "discharged by an inexpensive letter 
20 
or telephone message." Capitol must bear the responsibility for 


lulling the Study Group into a false sense of security. 


B. Assuming a dual agency situation as contended by Capitol, ‘Capitol 
nevertheless is responsible for Friedman's defalcation because 


in a dual agency situation in which neither principal profits 
from the transaction the responsibility must be borne by the 
whose conduct contributed more directly to the loss. 


As discussed above, Friedman was the agent of Capitol for the 
July 1 charter flight. Friedman was Capitol's agent not only with 


19/ Petitioner's attempt to distinguish Scott wholly misses the 
point. That the agent in Scott was not also the agent of the| insured is 
irrelevant since we cite that case, not to demonstrate that as between 
Capitol and the Study Group the former should bear responsibility for 
Freidman's defalcation, but for the limited proposition that Capitol, 
having ignored the language of the charter contract with respect to 
method of payment for the entire life of the agreement and having ac- 
cepted payment through its agent (which Friedman undeniably was), can- 
not now assert that he was not authorized to receive payment.’ Accord, 
Mortgage & Acceptance Corporation v. Stewart, 142 S.C. 375, 140 S.E. 
Or CisaT); Mette v. Williams, Si S.D. St, 222 N.W. 496 (1928); 
Hoiden v. Kohout, 136 N.E. 2a 652 (I1l. App. 1956); Restatement (Second) 
of Agency g 8 (1957). 


20/ Restatement (Second) of Agency g 8B comment da (1957). 
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respect to the limited duties encompassed by the written terms of 

the charter agency agreement (i.e. to solicit and develop the charter 
traffic, to assist in the completion of the required CAB forms, etc. ) 
but also with respect to the collection of the charter price from the 
Study Group. However, Capitol asserts that Friedman was the agent of 
the Study Group as well. Thus it points to the fact that he was em- 
ployed by the Study Group to engage the airline in the first instance, 
and asserts that the Study Group also purported to make Friedman its 
agent in making payments towards the charter price. Apart from the fact 
that this conclusion ‘rests merely on Capitol's say-so, the carrier is 
not aided by the contentions. 


Thus, even if we assume at this point that with respect to the same 


funds Friedman ostensibly was acting as the agent of both parties, such 


a situation in and of itself would be neither unusual nor irregular in 
many circumstances. 
"A person may be an agent of one person for one portion of 
a transaction, later becoming the agent of the other party 
for a subsequent portion . . ..- A person who may be an ent 
for a depositor in putting money into a bank. . -[may be] the 
agent of the bank, the receiving teller, in accepting it for 
the bank." Seavey, Agency § 12B (1964). 
However, the purported creation of such a "dual agency” leads to the 
very sort of problems involved in the present case, and Capitol cannot 
avoid responsibility by relying on the very difficulties which arose 


from the situation which it created. 
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Tre result is the same under either the responsibilities placed 
upon Capitol by the Federal Aviation Act (see p. 23 , supra) B/ 
under the law of agency as it would be applied in a private liti- 

gation. The precise question here presented, i.e., who should bear 

the loss as between two principals of a single agent owing conflict- 


ing loyalties to each, does not often arise in the present context 


where each of the principals, although perhaps negligent in super- 


vising its agent, is innocent of any attempt to defraud the other. 
Rather, the typical “dual” agency case involves not dual agency but 
a situationinwhich the agent of a single principal is compromised in 


behalf of a third party in whose interest he attempts to work a fraud 
22/ 
on his nominal principal. 


Although few cases have been decided on the precise question 


here involved and it has been suggested that the existing cases are of 
2 
little precedential value, a single, simple rule of law has emerged 


and it provides a key to the present situation. As stated by. Seavey 


"If one of the parties is more responsible for the situation than the 
21/ Petitioner asserts that the Board is not the forum for:an:ad- 
judication between the passengers and the carrier insofar as attempting 
to order a refund (fr. 554) but the fact is that the Board has the 
responsibility for enforcement of the Act and that an overcharge is at 
issue does not preclude the Board from acting. The extent to which the 
Board's determination may be controlling in a subsequent cleim brought 
by members of the Study Group is irrelevant. 


22/ See, e.g., Quest v. e, 41 So. 24 158 (Fla. soe 
£-g-, Quest v. Barge, 


23/ Seavey, Embezzlement ent of Iwo Principals: Contribution?, - 
64 Harv. L. Rev. 431, 432 Cigsiy- The Restatement has declined altogether 
to take a position on the subject, Restatement (Second) of sgsney § 313 


caveat (1957). 
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eh/ 
other, the loss should be thrown upon him." This rule is most 
often applied when only one of the principals is aware of the dual 
agency but it would seem equally appropriate here where Capitol 
alone knew that the payment schedule was not being met and where 
Capitol, on its own and without consulting with or informing the 
Study Group, extended to Friedman additional time in which to make 
the payments. It may be true that diligence on the part of the Study 
Group would have uncovered Friedman's delay. Assuming that the Study 
Group had a responsibility to inquire into the matter, the primary 
obligation rested with Capitol. The Study Group had no basis for con- 


cluding that it should take action; Capitol, on the other hand, failed 


to alk its agent even though it knew that everything was not in 
2 


order. 


2h] Seavey, supra 64 Harv. L. Rev. at 433. 


25/ Petitioner's assertion that it could not have prevented its 
agent's defalcation is irrelevant. (Pet. Br. 27). 


II. The Board's decision findi Capitol i iolation o 
regulations requiring specified documentation for trans—' 
Atlantic charter flights and in violation of §} 403(d) of; 
the Act prohibiting charges for air transportation in ex- 
cess of the carrier's currently effective tariffs is 
supported by substantial evidence. 


In essence, the Board made two findings of violation: 


that in the summer of 1965 Capitol operated a trans-Atlantic charter 


flight without obtaining certain documentation required by the Board's 
regulations; and that in connection with the same flight Capitol col= 
lected excess compensation. Capitol has challenged these findings, 
but as shown below, both are supported by substantial paidences Addi- 
tionally, petitioner has raised miscellaneous unrelated questions with 
respect to the examiner's findings and these are also discussed below 
and shown to be without merit. 

The record fully supports the examiner's conclusion that Capitol 
violated the Board's regulations in operating the flight without having 
first obtained the required documentation. In fact, petitioner does not 
challenge this finding but suggests that the Board, even though finding 
the violation, should not have imposed a cease and desist order (Pet. Br. 
38, 41-42; this contention is dealt with at pp. 30ff , infra). Alter- 
natively, Capitol has suggested that its violation was of a technical 
nature in that it substantially complied with the See and com— 
pletely complied with their intended purpose (Pet. Br. 38). This argu- 
ment rests on the misconception that the only function of the documentation 
is to assist the carrier in determining the charter eoeeee of the 


participants. In fact, however, the documents are to assist the Board in 


= See 

enforcing the restrictions on group travel and are not solely for the 
carrier's benefit. (See Board Order No. ER-326, 26 Fed. Reg. 3630 
(1961)). Moreover, as the examiner found, Capitol did not even sub- 
stantially comply with the requirements (Tr. 653-54). Capitol's 
further argument that'no violation can properly be found because there 
is no evidence that the charter group or any of its members was not 
properly qualified (Pet. Br. 38) is without merit on its face. It is 
no excuse to a violation of a law or regulation that no other harm 
flowed therefrom. The violation itself is harm enough. French v. 
Civil Aeronautics Board, 378 F.2d 468 (C.A. 10, 1967); Somlo v. Civil 
Aeronautics Board, 367 F.2d 791, (C.A. 7, 1966); Powlos v. New Hampshire, 
345 U.S. 395 (1953). 

The record also supports the finding that Friedman was the agent 
of Capitol for purposes of receiving payment for the charter flight. 
Indeed, there was a written agency agreement between Friedman and 
Capitol, and the fact; that he was authorized to accept payments is 
evidenced by clause 6 of the contract (Tr. 410) specifically relating 


to the receipt of payment. True, Friedman breached his agreement with 


Capitol in accepting funds in his own name but as previously shown, 


Capitol acquiesced in and ratified the breach. The record also establishes 
that each member of the Study Group who participated in the flight paid 
his or her pro rata share to the Study Group and that the money in turn 
was transmitted either to Friedman or to Capitol. Plainly, if Friedman 
was Capitol's agent for collection, a tariff violation occurred when the 


carrier levied an additional $92.50 on each participant as a condition 
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prerequisite to operating the flight for which it had contracted and 
as to which it had designated Friedman its agent. 

Notwithstanding the foregoing, Capitol in its brief (Pet. Br. 
27-35) criticizes various findings and statements in the examiner's 
decision on grounds that they "are not legally sufficient, are not 
based upon evidence of record, are contrary to the evidence or based 
upon pure speculation" (Pet. Br. 28). These criticisms by Capitol are 
not related in any coherent manner to the facts or legal principles in- 
volved in this case. We show that these objections lack merit and in 
nowise detract from the correctness of the decision. | 

Capitol's first objection consists of assertions that the ‘evidence 
does not support the conclusion that the remainder of the payments due 
to it for the July 1 charter trip were paid to Friedman, and that the 
examiner's allocation of the various payments received by him for the 
Capitol flight rests purely on speculation and is illogical in that it 
attributes payments for that flight far in excess of any amounts actually 
due. The assertions do not aid Capitol, nor will they withstand scrutiny 
in light of the record. The dispositive facts relating to the payment 
are (1) that all participants in the flight had paid the Study Group 
their pro rata share of the contract ee (2) that Mrs. Friedman 


testified that she turned over to Mr. Friedman all amounts collected by 


her other than those transmitted directly to Capitol (Tr. 72, 79), and 


26/ See Tr. 444-52, wherein the journal entries made by Mrs. 
Friedman indicated payment from each of the participants in the flight. 
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(3) that her testimony is corroborated by the numerous checks which 
were drawn to Friedman by the Study Group. 

The fact that Mrs. Friedman's own bookkeeping methods and the 
timing of the payments show amounts "allocated or allocable" to the 
charter flight in excess of the amount actually due cannot serve to 
defeat the foregoing dispositive facts; neither does the examiner's 
characterization of those payments for what they purported to be 
establish any error on his part. On the contrary, the error lay with 
the Friedmans and, in this context, in the manner in which Mrs. Fried- 
man made or designated the payments to her husband. Whether the desig- 
nations were erroneous or purposeful is of no moment to this proceeding, 
it is enough to know that she transmitted funds to Friedman in ae 

2 

at least sufficient to cover the remainder of the tariff price. Indeed, 
Petitioner's argument in this respect proves too much. It concedes that 
at least $20,000 was transmitted to Friedman clearly earmarked for pay- 
ment on the Capitol flight. It also concedes that it received an addi- 
tional $25,000 directly from the Study Group, thus making a total of 
$45,000 as to which no dispute can exist. Yet Capitol collected 

27/ Petitioner correctly points out that there were a number of 
charter flights involved in the payments covered by the checks which 
were admitted in evidence and listed in Appendix 1 of the examiner's 
report. Mrs. Friedman had testified that payments received from the 
various participants in these flights were recorded by her, and that 
the monies involved were deposited to the account of the Study Group. 
She further testified that all of the payments received had been turned 
over to her husband or to the airlines involved, and her direct testi- 
mony on this point stands unimpeached. The checks themselves were 
offered and admitted into evidence to corroborate her testimony of pay- 
ment to Friedman, rather than for the purpose of demonstrating that 


particular payments were to be attributed to the particular flights in- 
volved (See Tr. 79, 190). 
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$16,864.80 from the passengers thereby exceeding its tariff price 

by some en Under any view of the matter, Capitol plainly was 

in violation. | 
Capitol's second objection (Pet. Br. 30) is that the saws erred 

in pointing out that Capitol could have avoided the situation by insist—- 

ing that the Study Group make the payments directly to it. Agresiess 

to Capitol, any effort on its part to contact the Study Group would have 

been fruitless. The point is irrelevant, since Capitol made nolsuch at- 

tempt nor does it show that any efforts in this respect would ae been 

in vain. Additionally, Capitol has attempted to raise a straw man in 

the implication that the Board is imposing a standard of performance 

which will result in Capitol's being forced to cancel all flights for 

which it does not receive full payment well in advance of the braves 

date. All that the Board has suggested, however, is that Capitol fulfill 

the obligations for which it contracts and that, as required by the statute, 


it avoid any tariff violations through its agents. 


The third objection (Pet. Br. 31) is that the record does not support 


the conclusion that Capitol looked to Friedman for payment rather than the 
Study Group, and that varying inferences could be drawn from Capitol's 


relationship with its agent, Friedman, and its conduct in attempting to 


28/ The tariff price was $52,331. Assuming that Capitol was charged 
with only those amounts received by Friedman which were admittedly ear- 
marked for the flight, the total collected from the Study Group through 
Friedman or from the passengers, was $61,864.80. In point of fact, in 
making its collection from the passengers, Capitol credited them with 
only $10,046.20 which it concededly received from Friedman with aoe 
to this particular flight. 
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collect the charter price. However, the hearing examiner after weigh- 
ing all the evidence determined that in the circumstances of this case 
Friedman could properly be considered Capitol's agent for collection of 
the charter price and that due to Capitol's failure to supervise his 
activities and warn the Study Group, Petitioner must bear responsibility 
for the loss. The Board has adopted his conclusion. The view reached 
by the Board is supported by the evidence and even if the Court might 
have made a different choice had the matter been before it de novo it 
may not substitute its judgment for that of the Board. Universal Camera 
Corp. v. National Labor Relations Board, 340 U.S. 474, 488 (1951). 

Capitol's fourth objection (Pet. Br. 32) is that Friedman was not 
its agent for collection but rather was the agent of the Study Group 
in relation to the payments involved, a point heretofore fully discussed. 
Moreover, Capitol's suggestion that it did not "select" the agent is 
specious; it entered into a written contract with him, Capitol had no 
obligation to appoint Friedman its agent or to deal with him as it did 
simply because he brought it the Study Group business. In addition, 
the evidence indicates that Capitol in fact reposed considerable confi- 
dence in Friedman since it did select him as agent for some charters 
which did not originate through him (Tr. 342-43). Its disavowal of 
Friedman came too late. 

Petitioner's fifth objection carps with the examiner's statement 
that Friedman wronged the Study Group by failing to arrange additional 


charters in its behalf. The statement was characterized by petitioner 


as "not determinative" (Pet. Br. 32), and it is plain that it is no more 
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than a quibble with an immaterial statement. Indeed, we do not under- 
stand that Capitol is here championing Friedman or his conduct.’ 
Petitioner's sixth objection (Pet. Br. 33) is that there ts no 
support for the finding that Capitol knew that Friedman was commingling 
the Study Group funds with his own. Plainly, Capitol knew or should 


have known by reason of the method of payment from Friedman acquiesced 


in by it. 


The seventh objection (Pet. Br. 33) is but a re-argument of Capitol's 


position on the "agency" question. Capitol again insists thet it never 
authorized Friedman to collect the funds in its behalf, but as we have 
shown (supra, pp. 14ff),the Board correctly reached the opposite conclu= 
sion. Additionally, petitioner raises the "smoke screen" that almost 
everyone was confused about the number of charters to be Coenen by 
Capitol. Nonetheless, petitioner is unable to obscure the fact that with 
respect to the single July 1 charter flight Capitol Soe re- 
ceived an amount in excess of the applicable charge. It is only with re- - 
gard to this flight that Capitol has been found in violation of Section 
403(b). : 

Capitol's final objection centers around the contention that Mra. 
Friedman was unaware that Capitol had authorized her husband to collect 
the charter price, and thus that she and the Study Group could not have 
relied on Capitol's acquiescence in Friedman's receipt of sorte in 
the airline's behalf (Pet. Br. 34). The contention has elsewhere been 


fully answered in this brief. 
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It is familiar law that the role of a court in reviewing an 
agency's determinations is limited, and that where, as here, the 
findings are supported by substantial evidence, the decision should 
be affirmed. The standard required "is something less than the weight 
of the evidence, and the possibility of drawing two inconsistent con- 
clusions from the evidence does not prevent an administrative agency's 
findings from being supported by substantial evidence." Consolo v. 
Federal Maritime Commission, 383 U.S. 607, 620 (1966). The Board's 
examiner reached his decision after a consideration of the evidence 
including many exhibits and two days of hearings, and his decision 
was not disturbed by the Board. The examiner's conclusions are 


supported by substantial evidence on the record as a whole (Universal 


Camera, supra, 340 U.S. at 490) and the Board's orders should be af- 


firmed. 
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III. The osition of & cease and desist order was a valid 
exercise of the Board's discretion and should not be ™ 


disturbed. Moreover, the Board's order is not unlaw- | 
ful reason of the scope and breadth of its terms. 


Petitioner contends that no cease and desist order should have 


been entered against it because its violations were technical, the 
law was uncertain and, acting on the advice of counsel, it aia es well 
as it could in the circumstances. It makes these arguments in face of 
the fact that the Board's regulations with respect to the required 
documentation are clear and simple (in fact, Capitol makes mo argu- 
ment that it did not know it was violating these requirements) and, 
moreover, elsewhere in its brief Capitol exposes its true objection 
to the cease and desist order: that Capitol wishes to remain free to 
violate the Board'*s documentation requirements with impunity whenever 


it deems such violations desirable from an operational standpoint 
2 


(Pet. Br. 42). Additionally, Capitol's suggestion that the lew is 


Capitol's plea that its violation was not willful seems to be 
contrary to its present intent. Moreover, there is no requirement 
that willfulness be found as a prerequisite to entry of an order. 
Federal Aviation Act g 1002(c), 49 U.S.C. 1482(c), infra, p- 54 3 
Shulman, Inc., Enforcement Proceeding, 30 C.A.B. 216, 220 (1959). 
Capitol's suggestion that the presence of officials of the State of 
New York at the time the decision was made to operate the flight some- 
how exonerated it from its violations misses the point (Pet. Br. 39). 
Indeed, it represents but one of petitioner's many attempts to shift 
the focus of this proceeding. It is surely true that Capitol should 
have operated the flight in view of its constructive receipt of the 
entire charter price and it could have done so without collecting 
$92.50 from each enplaning «passenger. "The carrier would not have 
faced this difficulty, however, if it had monitored the situation and 
insisted on payment of the tariff price in accordance with the terms 
of the charter agreement instead of condoning Friedman’s continuing 
evasion until three days before the flight departure. The quandry 
that Capitol then faced was the product of the carrier's own: failure 
@ Sees vigilance that is requisite in carrying on business." 

Tr. 654-55). | 
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unclear as to whether a carrier may make additional charges in the 
circumstances involved in the present case is contrary to the ex- 


perience and understanding of the industry with respect to its duties 


under § 03(b): that having sold transportation a carrier must pro- 


vide it and without additional charges. 

Capitolts arguments would come with petter grace if it were at- 
tempting to confess and avoid its error. However, Capitol is in no 
wise penitent nor does it recognize its violations. Rather it comes 
before the court insisting that it can substitute its views for those 
of the Board concerning proper documentation and that it did not over- 
charge the members of the Study Group. It boldly asserts that it is 
entitled to assume “the risk of committing violation" by using means 
of its own choosing to verify the bona fides of its charter passengers 
(Pet. Br. 42) and to utilize its own collection methods. It further 
asserts that if it is in error 4 corrective order nonetheless may not 
be issued against it. At best, the earrier’s position reduces itself 
to one that if the court should agree with the Board's determination, 
Capitol will then comply with the Board’s ruling without the necessity 
of a formal order. 30! on promises of future compliance afford no 
basis for overturning the Board's entry of a cease and desist order. 

0/ Presumably, Capitol takes the position that it would have been 
entitled to obtain’ judicial review of a “finding” of violations without 


2 corrective order notwithstanding that the court's reviewing jurisdiction 
ts confined to “orders.” g 1006(a), 49 U.S.C. 1486(a), infra, p- 55- 
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Giant Food Inc. v. Federal Trade Commission 116 U.S. App. D.C. 227, 


322 F.2d 977, 986 (1963), petition for cert. dismissed, 376 U.S. 697 
(1964); Country Tweeds, Inc. v. Federal Trade Commission, 326 F. 2a 
144 (C.A. 2, 1964); Automobile Owners Safety Insurance Co. ve Federal 
Trade Commission, 255 F.2d 295 (C.A. 8, 1958), cert. denied, 358 U.S. 
875 (1958), rehearing denied, 360 U.S. 922 (1959). | 

As petitioner recognizes, "the issuance of a cease and desist 
order rests squarely within the discretion and judgment of the Board" 
(Pet. Br. 36). The Supreme Court has ruled that in the matter of 
remedies an agency “has wide latitude for judgment and the courts will 
not interfere except where the remedy selected has no reasonsble re- 
lation to the mlawful practices found to exist." Jacob Sle el Co. v. 
Federal Trade Commission, 327 U.S. 608, 613 (1946). = No serious 
contention has been made (nor could one be) that the order does not 
relate to the violations which were found. Indeed, in the circum 
stances of the present case and petitioner's contentions, the issuance 
of a cease and desist order is especially appropriate. The hearing 
examiner found violations of both the Act and the Regulations and 
fashioned an order which, if observed, will preclude repetition of 


the violations. See United Steelworkers of Americe, AFL-CIO ve Na- 
tional Labor Relations Board, U.S. App. D.C. Py sara Ars Lie 


31/7 Accord, Eastern Produce Co. v. Benson, 278 F.2d 606 (C-A. 3, 
1960); G. H. Miller & Co. v. 60 F.2d 286 (C.A. 7, 


United States, 2 
1958); cert. denied, 359 U.S. 907 (1959). 


ho 

(Oct. 2h, 1967); International Woodworkers of America, AFL-CIO v- 
National Labor Relations Board, __—U-S. App. D.C. __, 380 F.2d 
628 (1967). Moreover, the order puts Capitol on notice as to its 
violation and represents a determination that the conduct in which 
Capitol was engaged is proscribed. 

Capitol makes ‘reference to other enforcement proceedings in which 
the Board has declined to enter orders (Pet. Br. 36), however, it of- 
fers no reason why these cases should control the resolution of this 
proceeding nor.does it attempt to show factual similarity between 
those cases and this one. It is the Board which is entrusted with 
weighing the circumstances and deciding on the appropriate remedy for 


the violations which it finds, and there is no showing of abuse of 


discretion here, Outagamie County, Wisconsin v. Civil Aeronautics 


Board, 355 F.24 900 (C.A. 7, 1966). 


Petitioner's subsidiary argument that the Board's order is too 


broad and should be judicially modified is not properly open for con- 
sideration by this Court. Since Capitol failed to urge its objection 
to the order's breadth and scope before the Bo it is precluded 
from pringing this objection before the Court. In any event, the 


objection lacks merit. 


Tie agree with the Board that it need not attempt to dis- 
tinguish allegedly inconsistent decisions where the facts of the 
present case, as here, are not substantially identical to those of 
the prior case cited by a petitioner." 355 F.2d at 908. Rather, the 
burden is on the petitioner to demonstrate both inconsistency and error. 


Section 1006(e) of the Act (49 U.S.C. 1486(e), infra, p- 55) 
precludes the reviewing court from considering objections not urged be- 
fore the Board. Capitol filed a petition for discretionary review with 

(footnote continued) 
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Capitol's objection to the order*s scope is based entirely on 
‘| 


the erroneous premise that the order ‘can. be read as enjoining all 


conduct which might be construed as a violation of either the "rates, 
: 
fares, and charges” provision of § 403(b) of the Act Ue ts 


documentation requirements of gg 295.12 and/or 295.35 of the Board's 
Economic Regulations. Capitol’s fears are unwarranted. The 
cease and desist order does not exist in a vacuum but must ve read 
together with the findings and conclusions of the examiner which were 
adopted by the Board and which were incorporated in and made an: in- 
tegral part of the order (No. E-24998) disposing of the case. The 
examiner's decision sets forth in considerable detail and with sut- 
ficient clarity the conduct which was the subject of the proceeding 
and with reference to which the cease and desist order was entered. 
The Board specifying therein its objections to the initial decision, 


but failed to raise this point; it is thus barred’from raising it here. 
See Seaboard..& Western Airlines v.: Civil Aeronautics Board, 87. U.S. 
App. D.C. 76, 183 F.2a 975 (1950); New and Air ress’ v. Civil 
Aeronautics Board, 90 U.S. App. D.C.) 215, T9kiF.2a aah (2952 This 
principle is no Less applicable to objections which go to the) form 
or scope of an order than to objections speaking to substantive 
matters. National Labor Relations Board v. Cheney. California Lumber 
Co., 327 U.S. 305 (1946); National Labor Relations board wv. District 
50, United Mine Workers of America, 355 U-S-) 453, 403-0% (1958)5 
National Labor Relations Board v. Enterprise Association,. 285 F.2d 

> “47 (CA. 2; 1 . 


34/49 U.S.C. 1373(b),. infra, p. 52. 
35/ 14 C.F.R. 295.12, 295.35, infra, pp. 57, 58 
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Federal Trade Commission v. Henry Broch & Co., 368 U.S. 360, 366 


(1962); Consolidated Flower Shipment, Inc. ——Bay Area v. Civil 
Aeronautics Board, 213 F.2d 814, 818 (C.A. 9, 1954); Las Vegas 


Hacienda, Inc. v. Civil Aeronautics Board, 298 F.2d 430 (C.A. 9, 
1962), cert. denied, 369 U.S. 885 (1962); M& R Investment Co-, Inc. 


v. Civil Aeronautics Board, 308 F.2a 49 (c.A. 9, 1962). 


36/ The Consolidated case involved a Board order designed to 
prevent a cooperative shippers association from engaging in the 
activities of an air freight forwarder. The order was couched in 
broad terms requiring the association to "cease and desist from en- 
gaging indirectly in air transportation in violation of section 401(a)." 
The court upheld the order against the charge that it was too general 
or lacked specificity. "While the Board’s order. . - is the equivalent 
of saying ‘stop violating the law’ yet the whole record (complaint, 
investigation and opinion) indicates that the cooperative knows what 
the Board wants it to do.” 213 F.2d at 818. The Haciende and M&R 
Investment Co. cases involved similar but separate schemes whereby Las 
Vegas hotels attempted to attract guests by offering "free" air trans- 
portation to Las Vegas on planes operated by the hotels. The Board 
ruled that such conduct constituted engaging in common carriage by air 
for compensation or hire. Since the hotels had not obtained certificates 
of public convenience and necessity they were in violation of g 401(e) 
of the Act. The orders required the various respondents to cease and 
desist from engaging directly or indirectly in air transportation with- 
in the meaning of the Act. In each case the order was upheld as not 
unduly broad, although the court indicated that it could have been 
drafted in more precise terms. Nonetheless, a "reading of the com- 
plaint and opinion'of the Board in the present record will sufficiently 
apprise the petitioners of the conduct complained of, and now en- 
joined." 298 F.2a at 439 
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The Board’s order in its present Te imposes no undue burden 
7, 
on petitioner and should be affirmed. 


7/ The subject order will not be self-executing even after 
affirmance by this court. This decree is thus to be contrasted with 
one of the "penalty" or self-executing type referred to by: the Supreme 
Court in the Broch case, supra, 368 U.S. at 364-66. When a decree of 
the latter type is involved special standards of clarity and) pre- 
cision are appropriate. Should Capitol violate the present order, 
the Board must apply to a district court for a restraining order or 
injunction prohibiting further violation (Section 1007(a) of the Act, 
49 U.S.C. 1487(a), infra,p.55). In the ensuing proceeding the court 
will see that petitioner's rights are fully protected and an order 
will be entered only if the court is satisfied that a violation has 
in fact been committed. Capitol would only incur the risk of pen- 
alities for contempt should it violate the district court's en- 
forcement order. F.T.C. v.- Broch, supra, 368 U.S. at 366. — 


Moreover, the terminology of the Board's order in no way increases 
petitioner's risk of incurring civil or criminal penalities.| Sections 
QOL and 902 of the Act (49 U.S.C. 1471, 1472, infra: pp. 52-3) impose 
such penalities not only for violations of Board orders but also for 
any violations of, inter alia, the very sections of the Act and the 
Economic Regulations concerning which the order was entered.' Thus, 
e.g-, if petitioner were to engage in activities which constituted 
“charging, demanding, collecting or receiving a greater or less or 
differert compensation for air transportation, or for auy service in 
connection therewith, than the rates, fares and charges specified 
in. . . its tariffs" petitioner would be subject to penalities re- 
gardless of whether the activities in question were within the scope 
of the Board's order. ; 


Thus, Capitol's argument that the order will require it! to 
drastically curtail its operations (Pet. Br. 41-42) is unfounded. 
It will require curtailment only in the areas of documentation and 
overcharge where the investigation revealed curtailment to be > 


required. 
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Iv. The Board did not err in declining to review the Initial Decision. 

Petitioner's final argument that the Board was required to review 
the initial decision of its hearing examiner does not in our view 
present a justiciable issue in the circumstances of this case. Re- 
organization Plan No. 3 which allows the Board to delegate adjudi- 
catory functions to hearing examiners places discretionary authority 
in the Board as to whether it wishes to give effect to the initial 
decision or review it. As President Kennedy explained in trans- 
mitting the Reorganization Plan to Congress: 

"There is, however, reserved to the Board as a whole the 

right to review any such decision, report, or certification 

either upon its own initiative or upon the petition of a 

party or intervenor demonstrating to th satisfaction of the 

Board the desirability of having the matter reviewed at the 

at the top level." H.R. Doc. 152, 87th Cong., 1st Sess. 1 

(1961) (Emphasis added). 

The Reorganization Plan thus empowers the Board to give finality 


to a hearing examiner's decision and, when it does so, the decision of 


the hearing examiner "shall, for all purposes, ee or re- 


view thereof, be deemed to be the action of the Board." As a final 


order of the Board it is reviewable, but review may not be predicated 


8/ Reorganization Plan No. 3 of 1961, 75 Stat. 837, 49 U.S.C. 
1324,° infra, p. 56. 


39/ Actually, it is inaccurate to characterize the Board's action 
in the present case as "declining review." Rather, the Board considered 
the substance of the case together with petitioner's allegations of error 
and then determined that further argument was unnecessary because it 
agreed with the initial decision. 


40/ Reorganization Plan No. 3, supra. 
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(except perhaps in highly unusual circumstances) on the fact that the 
Board did not reconsider the initial decision. Rather, if “ss de- 
ficiency in the Board's order is found, the order should be remanded 
to the Board for correction just as would be the case had the Board 
granted review. 

We do not read to the contrary the decision in Ritz ve Civil 
Aeronautics Board, __U.S. App. D.C. __, 373 F.2d 666 (1967). There 
the court was confronted with a situation in which it was unable to 
"know just how the examiner reasoned in making his finding of a viola- 
tion " (373 F.2d at 668) and in which it had difficulty "in nine 
whether the examiner . . . acted with due recognition" of the Board's 
rules regarding the burden of proof (373 F.2d at 669). Thus the court 
appears to have been of the view that the error involved was one which 
should be corrected only by the Board. Here, the question relates only 
to the correctness of the order before the Court upon which the Board 
has placed its imprimatur by declining review. The cases are not at 
all similar and Capitol's contention is merely that the pedis not 
exercise the very power which the Act and the Reorganization Plan vest 


4l/ 


in it. 


AY, Capitol's suggestion that the real discretion as to review lies 


not with the Board but with the party seeking review is clearly erroneous. 
Thus, petitioner argues that the Board is somehow bound to grant review 
because of the standards set forth in Rule 302.28(a)(2) (14 C.F.R. 
302.28(a) (2), infra, p. 59 ). The argument is without merit. Rather than 
prescribing the conditions on which the Board will grant review, the rule 
sets forth the grounds on which a petition for discretionary review may 

be filed. It is clear from a reading of the regulation that these quali— 
fications for filing a petition in no way circumscribe the discretion of 


(Footnote continued) | 


HES 


Capitol has presented no further argument tending to ae 
2 


the Board was required to grant review. It has cited no case, re- 
ferred to no statute, and presented no facts in support of its posi- 
tion. Moreover, Capitol has made no showing that in this case the 
Board abused its discretion. The Board considered Capitol's petition 
for review, the answer filed by the Bureau of Enforcement, and the 


examiner's Initial Decision, and having so considered declined to 


the Board. If the Rule itself were not sufficiently clear the Board's 
introductory comments at the time of its adoption remove any question 
as to its meaning. 


"Section 302.28(a) (2) has been revised to make it clear 
that review by the Board of the initial decision is committed 
to its discretion. Thus, the grounds specified in that section 
merely prescribe the contents of petitions for discretionary 
review and the Board remains free to decline to exercise its 
right of review if it believes that review is not required in 
ue ee interest." Board Order No. PR-59, 27 Fed. Reg. 854 

1962). 


42/ There does not appear to be a substantial body of case law 
dealing with the exercise vel non by an agency of its discretionary 
right of review of the decision of an examiner. 


There are, however, numerous cases dealing with the analagous 
issue of whether in the absence of a statute a party to an adminis-— 
trative proceeding is entitled to rehearing as of right. The short 
answer is that no such right exists. "It has been almost a rule of 
necessity that rehearings were not matters of right, but were pleas 
to discretion. And likewise it has been considered that the discretion 
to be invoked was that of the body making the order, and not that of a 
reviewing body." Interstate Commerce Commission v. Jersey City, 322 
U.S. 503, 514-515 (1944). Accord, United States v. Pierce Auto Freight 
Lines, Inc., 327 U.S. 515 (1946). 


43/ Capitol suggests that the Board's order imposes "liabilities" 
of an unusual character not warranted by commercial law on itself and 
other carriers (Pet. Br. 44). Such is not the case. The Board found 
Capitol in default with respect to its duty to comply with the Act and 
the Board's regulations. In effect, the order imposes no greater burden 
on petitioner than might result in any civil litigation. 


exercise its right of review (Tr. 684). 


- 149 - 


In such circumstances 


the Board's decision should be affirmed. 


CONCLUSION 


For the reasons stated, the Board's order should be affirmed. 


0. D. OZMENT, 
Deputy General Counsel, 


WARREN L. SHARFMAN, 
Associate General Counsel, 
Litigation and Legislation 


BURTON S. KOLKO, 
J. MICHAEL ROACH, 
Attorneys, 
Civil Aeronautics Board. 


Dated: November, 1967 


44/ The Board's decisional process thus comports with the standards 
suggested by Ritz v. Civil Aeronautics Board, supra, p. 47. 


Respectfully submitted, 


DONALD F. TURNER, 
Assistant Attorney General, 


HOWARD E. SHAPIRO, 
Attorney, 
Department of Justice, 2 


JOSEPH B, GOLDMAN, 
General Counsel, 
Civil Aeronautics Board, 
Washington, D.C. eae 
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APPENDIX 


Relevant provisions of the Federal Aviation Act of 1958, 72 Stat. 


731, 49 U.S.C. 1301 et seqg.: 


TITTLE I -- GENERAL PROVISIONS 
KKH EH 
DECLARATION OF POLICY: THE BOARD 
Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and - | 
necessity: 


Ye KK 


(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices; 

HHEKSE 
TITLE II - CIVIL AERONAUTICS BOARD; 
GENERAL POWERS OF BOARD 


GENERAL POWERS AND DUTIES OF THE BOARD 


General Powers 


Sec. 204. [72 stat. 743, 49 U.S.C. 1324] (a) The Board is em-- 
powered to perform such acts, to conduct such investigations, to 
issue and amend such orders, and to make and amend such general or 
special rules, regulations, and procedure, pursuant to and consistent 
with the provisions of this Act, as it shall deem necessary to carry 
out the provisions of, and to exercise and perform its powers and 
duties under this Act. 


- 52 - 
TITLE IV - ATR CARRIER ECONOMIC REGULATION 


KK 
TARIFFS OF ATR CARRIERS 
Filing of Tariffs Required 


Sec. 403 [72 Stat. 758, as amended by 74 Stat. 445, 49 U.S.C. 
1373] (a) Every air carrier and every foreign air carrier shall file 
with the Board, and print, and keep open to public inspection, tariffs 
showing all rates, fares, and charges for air transportation between 
points served by it, and between points served by it and points served 
by any other air carrier or foreign air carrier when through: service 
and through rates shall have been established, and showing to the 
extent required by regulations of the Board, all classifications, 
rules, regulations, practices, and services in connection with such 
air transportation. * * * 


Observance of Tariffs; Rebating Prohibited 


(b) No air carrier or foreign air carrier shall charge or demand 
or collect or receive a greater or less or different compensation for 
air transportation, or for amy service in connection therewith, than 
the rates, fares, and charges specified in its currently effective 
tariffs; and no air carrier or foreign air carrier shall, in any 
manner or by any device, directly or indirectly, or through any agent 
or broker, or otherwise, refund or remit any portion of the rates, 
fares, or charges so specified, or extend to any person any privileges 
or facilities, with respect to matters required by the Board to be 
specified in such tariffs, except those specified therein. * * * 


i 
TITLE IX - PENALTIES 
CIVIL PENALTIES 


Safety, Economic, and Postal Offenses 


See. 901. [72 Stat. 783, as amended by 76 Stat. 149, 49 U.S.C. 
1471] (a) (1) Any person who violates (A) any provision of title 
ITI, IV, V, VI, VII, or XTI of this Act, or any rule, regulation, or 
order issued thereunder, or under section 1002(1), or any term, con- 
dition, or limitation of any permit or certificate issued under 
title Iv, or (B) any rule or regulation issued by the Postmaster 
General under this Act, shall be subject to a civil penalty of not 
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to exceed $1,000 for each such violation. If such violation is a 
continuing one, each day of such violation shall constitute a. 
separate offense. * * ¥ 


CRIMINAL PENALTIES 
General 


Sec. 902 [72 Stat. 784, as amended by 75 Stat. 466, 76 stat. 
150, 76 Stat. 921, 49 U.S.C. 1472] (a) Any person who knowingly 
and willfully violates any provision of this Act (except titles 
III, V, VI, VII, and XII), or any order, rule or regulation » 
issued by the Administrator or by the Board under any such pro- 
vision or any term, condition, or limitation of any certificate 
or permit issued under title IV, for which no penalty is other- 
wise provided in this section or in section 904, shall be deemed 
guilty of a misdemeanor and upon conviction thereof shall be © 
subject for the first offense to a fine of not more than $500, 
and for any subsequent offense to a fine of not more than $2,000. 
If such violation is a continuing one, each day of such viola- 
tion shall constitute a separate offense. 


Le RH 
Failure to File Reports; Falsification of Records 


(e) Any air carrier, or any officer, agent, employee, or 
representative thereof, who shall, knowingly and willfully, 
fail or refuse to make a report to the Board or Administrator 
as required by this Act, or to keep or preserve accounts, records, 
and memoranda in the form and manner prescribed or approved by: 
the Board or Administrator, or shall, knowingly and willfully,: 
falsify, mutilate, or alter any such report, account, record, or 
memorandum, or shall knowingly and willfully file any false report, 
account, record, or memorandum, shall be deemed guilty of a mis- 
demeanor and, upon conviction thereof, be subject for each offense 
to a fine of not less than $100 and not more than $5,000 


ex KF FX 


TITLE X - PROCEDURE 


COMPLATNTS TO AND INVESTIGATIONS BY THE ADMINISTRATOR AND THE 
BOARD 
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Investigations! on Initiative of Administrator or Board 


Sec. 1002. [72 Stat. 788, 49 U.S.C. 1482] (b) The Administrator 
or Board, with respect to matters within their respective jurisdic- 
tions, is empowered at any time to institute an investigation, on 
their own initiative, in any case and as to any matter or thing 
within their respective jurisdictions, concerning which complaint 
is authorized to be made to or before the Administrator or Board by 
any provision of this Act, or concerning which any question may arise 
under any of the provisions of this Act, or relating to the en- 
forcement of any of the provisions of this Act. The Administrator 
or the Board shall have the same power to proceed with any investi- 
gation instituted on their own motion as though it had been appealed 
to by complaint. 


Entry of Orders for Compliance with Act 
(c) If the Administrator or the Board finds, after notice and 
hearing, in any investigation instituted upon complaint or upon 
their own initiative, with respect to matters within their jurisdic- 
tion, that any person has failed to comply with any provision of 
this Act or any requirement established pursuant thereto, the Admini- 


strator or the Board shall issue an appropriate order to compel 
such person to comply therewith. 


eee HK He 
ORDERS, NOTICES, AND SERVICE 
i 


Compliance with Order Required 


Sec. 1005 [72 Stat. 794, as amended by 73 Stat. 407, 49 U.S.C. 
1485] (e) It shall be the duty of every person subject to this Act, 
and its agents and employees, to observe and comply with any order, 
rule, regulation, or certificate issued by the Administrator or the 
Board under this Act affecting such person so long as the same shall 
remain in effect. 
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JUDICIAL REVIEW OF ORDERS 


Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by. 74 Stat. 255, 75 Stat. 
497, 49 U.S.C. 1486] (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject 
to review by the courts of appeals of the United States or the 
United States Court of Appeals for the District of Columbia upon 
petition, filed within sixty days after the entry of such order, by 
any person disclosing a substantial interest in such order. After 
the expiration of said sixty days a petition may be filed only by 
leave of court upon 2 showing of reasonable grounds for failure to 
file the petition theretofore. 
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Findings of Fact Conelusive 


(e) The findings of facts by the Board or Administrator, if sup- 
ported ty substantial evidence, shall be conclusive. No objection to 
an order of the Board or Administrator shall be considered by the 
court unless such objection shall have been urged before the Board or 
Administrator or, if it was not so urged, unless there were reasona- 
ble grounds for failure to do so. 


wRRK* 
JUDICIAL ENFORCEMENT 
Jurisdiction of Court 


Sec. 1007. [72 Stat. 796, 49 U.s.c. 1487] (a) If any person 
violates any provision of this Act, or any rule, regulation, require- 
ment, or order thereunder, or any term, condition, or limitation of 
any certificate or permit issued under this Act, the Board or Admin- 
istrator, as the case may be, their duly authorized agents, or, in the 
case of & violation of section 40l(a) of this Act, any party in in- 
terest may apply to the district court of the United States, for any 
district wherein such person carries on his business:or wherein the 
violation occurred, for the enforcement of such provision of this 
Act, or of such rule, regulation, requirement, order, term, condition, 
or limitation; and such court shall have jurisdiction to enforce 
obedience thereto by a writ of injunction or other process, mandatory 
or otherwise, restraining such person, his officers, agents, employees, 
and representatives, from further violation of such provision of this 
Act or of such rule, regulation, requirement, order, term, condition, or 
limitation, and requiring their obedience thereto. 
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Relevant provisions of Reorganization Plan No. 3 of 1961, 
75 Stat. 837, 49 U.S.C. 132k: 


CIVIL AERONAUTICS BOARD 


SECTION 1. Authority to delegate - (a) In addition to its ex- 
isting authority, the Civil Aeronautics Board, hereinafter referred 
to as the "Board", shall have the authority to delegate, by published 
order or rule, any of its functions to a division of the Board, an 
individual Board member, a hearing examiner, or an employee or em- 
ployee board, including functions with respect to hearing, determining, 
ordering, certifying, reporting or otherwise acting as to any work, 
business, or matter; Provided, however, that nothing herein con- 
tained shall be deemed to supersede the provisions of section 7(a) of 
the Administrative Procedure Act (60 Stat. 241), as amended. 


(b) With respect to the delegation of any of its functions, as 
provided in subsection (a) of this section, the Board shall retain a 
discretionary right to review the action of any such division of the 
Board, individual Board member, hearing examiner, employee or en- 
ployee board, upon its own initiative or upon petition of a party 
to or an intervenor in such action, within such time and in such 
manner as the Board shall by rule prescribe, Provided, however, that 
the vote of a majority of the Board less one member thereof shall 
be sufficient to bring any such action before the Board for review. 


(c) Should the right to exercise such discretionary review be 
declined, or should no such review be sought within the time stated 
in the rules promulgated by the Roard, then the action of any such 
division of the Board, individual Board member, hearing examiner, 
employee or employee board, shall, for all purposes, including ap- 
peal or review thereof, be deemed to be the action of the Board. 
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Relevant provisions of the Economic Regulations of the Civil 
Aeronautics Board, 14 C.F.R. 200 et-seg.: * 


*%/ Editorial Note: Revision of January 1, 1965. Slight changes in 


wording have been made since this revision and the requirements of 
14 C.F.R. 249.10 have been incorporated in 14 C.F.R. 249.8 but the 
carriers' obligations remain essentially unchanged. 
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PART 249 - PRESERVATION OF ATR CARRIER ACCOUNTS, 
RECORDS AND MEMORANDA 


Sec. 249.10 Period of preservation of records by United States 
air carrierseuthorized to perform transatlantic charter flights. 

Bach Unibed States alr carrier authorized to perform charter 
flights for transatlantic passengers, pursuant to Part 295 of this 
subchapter, shall retain its records in accordance with the pro- 
visions of this section. All records of the categories set forth 
in this section shall be preserved for the duration of the retention 
periods set forth below: 
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upporting Information." - 2 years. 
KLEE 


senger manifests including those filed by charterers - 


wy, 
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PART 295 - TRANSATLANTIC SUPPLEMENTAL ATR TRANSPORTATION 


~~ 


See, OO5,12 Pre-trip notification 


Upon a charter flight date being reserved by the carrier: or its 
agent, the carrier shall provide the prospective charterer with a 
copy of this Part 295. The charter contract shall include a pro- 
vision that the charterer, and any agent thereof, shall only act with 
regard to the charter in a mamer consistent with this Part and that 
the charterer shall within due time submit to the carrier such in- 
formation as specified in gg 295.34 and 295.35 and submit to each 
charter participant the information identified in g 295. 34. The 
carrier shsli also require that the charterer and any travel agent 
involved shall furnish it in due time for review before flight the 
information required in gg 295. 36 and 295.22, respectively. 


~¥]” fditsrial Note: The period has since been shortened! to one year, 
14 C.F.R. 249.8. 
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Sec. 295.22 Statement of Supporting Information. 


Travel agents shall execute, and furnish to air carriers, 
Section A of Part II'of the Statement of Supporting Information 
attached hereto and made a part hereof, at such time prior to 
flight as required by the carrier to afford it due time for re- 
view thereof. 
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Sec. 295.35 Passenger manifests. 


(a) Prior to each one-way or round-trip flight a manifest shall 
be filed by the charterer with the air carrier showing the names and 
addresses of the persons to be transported and specifying the re- 
lationship of each such person to the charterer (by designating op- 
posite his name one of the three relationship eategories hereinafter 
described). The manifest may include "stand-by" participants (by name, 
address and relationship to charterer). 
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(a) Attached to such manifest must be a certification, signed 
by a duly authorized representative of the charterer. * * * 


Sec. 295.36 Statement of Supporting information. 

Charterers shall execute and furnish to air carriers Section B of 
Part II of the Statement of Supporting Information attached hereto and 
made a part hereof at such time prior to flight as required by the 
carrier to afford it due time for review thereof. 
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Relevant provisions of the Procedural Regulations of the Civil 
Aeronautics Board, 14 C.F-R. 300 et. seq. (revision of January 1, 
1967): 


PART 302 - RULES OF PRACTICE IN ECONOMIC PROCEEDINGS 


x eK KX * 
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. 302.28 Petitions for discretionary review of initial 
eer ias review proceedings. 


(a) Petitions for discretionary review. -(1) Review oylthe Board 
pursuant to this section is not a matter of right but of the! sound 
discretion of the Board. Any party may file and.serve a petition for 
discretionary review by the Board of an initial decision within 25 
days after service thereof. Such petitions shall be accompanied 
by proof of service on all parties. 


(2) Petitions for discretionary review shall be filed FEY upon 
one or more of the following grounds: 


(i) A finding. of a material fact is.erroneous; 


(ii) A necessary legal conclusion is without governing pre- 
cedent or is a departure from or contrary to law, Board rules, or 
precedent ; 


(iii) A substantial and important question of law, policy or 
discretion is involved; ‘or 


(iv) A prejudicial procedural error has occurred. * * * 
| 


REPLY BRIEF FOR PETITIONER 
CAPITOL INTERNATIONAL AIRWAYS, INC. 


IN THE 


Hnited States Court of Appeals 


For Tue District of Cotumsia Circuit 


No. 21,062 


CAPITOL INTERNATIONAL AIRWAYS, INC., 
Petitioner, 


CIVIL AERONAUTICS BOARD, 
Respondent. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
United Siaizs Court of Appeals CTV AERONAUTICS BOARD. 


for the Dierrot at Geteryia Circuit 


FILED bEC 25 1967 Tueopore I. SEAMON, 

Josepx D. SULLIVAN, 

Attorneys for Petitioner 
Capitol International Airways, Inc. 
700 Woodward Building 
Washington, D.C. 20005 
Puiuip A. RYAN 
815 Connecticut Avenue, N.W. 
Washington, D. C. 20006 
Of Counsel. 


THERE IS NO BASIS IN LAW OR FACT FOR THE FINDING 
THAT PAYMENT TO FRIEDMAN WAS PAYMENT TO PETITIONER 


THE RESPONDENT'S ATTEMPT TO DEMONSTRATE THAT THE 
EXAMINER'S DECISION IS SUPPORTED BY SUBSTANTIAL 
EVIDENCE REVEALS THE CONTRARY. « - « « «© + + « « 


THE RESPONDENT'S ARGUMENTS DO NOT SUPPORT THE 
IMPOSITION OF A CEASE AND DESIST ORDER . « « - 


THE BOARD ERRED IN DECLINING TO REVIEW THE 
INITIAL DECISION . - 2. + +e ee ee eee 


APPENDIX . 2-2 s+ ee ee ec ee eo eo eee e 
CITATIONS 


Country Tweed, Inc. v. F.T.C., 326 


Food 14h (CA-2, 1964). 2 2 we eo ee wee 
Shulman, Inc., Enforcement Proceeding, 
30 CAB. 210 (1959) - - eo ce eee ow 


Standard Air Lines, Inc., Noncertificated 


Operations, 10 C.A.B. 486 (1949) 


*Universal Camera Corp. v- N.L.R.B., 
3h0 U.S. 474, TL S.Ct. 456 95 L.Ed. 456 (1951) 


Statutes: 
Federal Aviation Act of 1958, 72 Stat. 731 as amended, 
49 U.S.C. 1301, et seq-: 
Section 403(b), T2 Stat. 758, as amended by 
Th Stat. 445, 49 U.S.C. 1373. - - - 2 ee 


Reorganization Plan No. 3 of 1961, 75 Stat. 837, 
4Q U.S.C. 1324 Note. - ee ee ee eee eee 


Civil Aeronautics Board Regulations: 


Section 208.31e (14 C.F.R. 208.3la). - - +--+ +2 eee o 
Section 291.25 (14 C.F.R. 291-25). «2 ee ee ee ee 

Section 291.26 (14 C.F.R. 291.26). 2 2 eee ee eee e 
Section 295.14(b), (c), (a) (14 C.F.R. 295.14(b) ,(c),(4)) 
Section 295-14(e) (14 C.F.R. 295-l(e))- - - - 2-2 - ee 
Rule 302.28(a)(2) (14 C.F.R. 302-28(2)(2)) ».----- 


Miscellaneous: 


Black's Law Dictionary, 4th edition. . .-. +. +-+-e-+--. 


* Case or authority chiefly relied upon 


United States Court of Appeals 


For Tue District of CotumBia Circuit 
No. 21,062 


CAPITOL INTERNATIONAL AIRWAYS, INC., 
Petitioner, 


CIVIL AERONAUTICS BOARD, 
Respondent. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD. 


REPLY BRIEF FOR PETITIONER | 
CAPITOL INTERNATIONAL AIRWAYS, INC. 


REPLY BRIEF FOR PETITIONER 
CAPITOL INTERNATIONAL AIRWAYS, INC. 


I. ‘THERE IS NO BASIS IN LAW OR FACT FOR THE FINDING 
THAT PAYMENT TO FRIEDMAN WAS PAYMENT TO PETITIONER 


The principal issue here is whether Petitioner violated Section 4.03(b) 
of the Federal Aviation Act of 1958, [72 Stat. 758, as amended by 74 Stat. 
445; 49 USC 1373]. That section provides that no air carrier shall "charge 
or demand or collect or receive" greater compensation for air transporta- 
tion than that stated in its current teriffs ¥v 

The undisputed facts show that the total amount actually collected by 
the Petitioner air carrier in connection with the charter flight involved 
was that specified in its currently effective tariff. The Respondent claims, 
however, that Petitioner violated the statute, based upon imputed, implied or 
constructive receipt of a greater amount because of the conduct of Michael 
Friedman, husband of the Charterer's President, an independent businessman 
over whom Petitioner had no control, but whom Respondent would convert into 
a collection agent for Petitioner. 

Here, it is pertinent to note that Friedman, long prior to the ne- 
gotiation of the single Capitol flight, was the basic agent, planner and 
administrator for his wife's organization. In the process of investigating 


with various air carriers the availability of aircraft for the charter 


1/ "No air carrier or foreign air carrier shall charge or demand or collect 
or receive a greater or less or different compensation for air trans- 
portation, or for any service in connection therewith, than the rates, 
fares, and charges specified in its currently effective tariffs; and no 
air carrier or foreign air carrier shall, in any manner or by any device 
directly or indirectly, or through any agent or broker, or otherwise, 
refund or remit any portion of the rates, fares, or charges so specified, 
or extend to any person any privileges or facilities, with respect to 
matters required by the Board to be specified in such tariffs, except 
those specified therein." 

The Respondent's description of this provision (Res. Br. 23) imports 
into the first clause of this provision, with which we are here concerned, 
the words found only in the second clause relating to refunds and rebates, 
"through any agent or through any broker" which might convey specific re- 
sponsibility for acts of agents or brokers. 
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program, Friedman did contact Petitioner and his limited agency relation- 
ship with Petitioner was not entered into until the single flight here in- 
volved was arranged. 

The best direct evidence of the intended and actual roeeoeas 
between the parties involved is the testimony of Mrs. Sari Friedman, repre- 
sentative and President of the charterer, who collected, handled ond dis- 
tributed the money for the charterer, and of Michael Friedman, the travel 
agent and husband of Mrs. Friedman. These were the principal witnesses pre- 
sented by the Respondent, which had the burden of proof. The Eaecmracictedl 
evidence is that Mrs. Friedman regarded her husband as her (the chartering 
group's) agent to disburse funds with the power and discretion to allocate 
funds to various airlines and to pay other expenses of the chartering Study 
Group (Tr. 110-111, 114, 116, 119, 120-121). Equally uncontradicted is 
Michael Friedman's testimony that his wife trusted him to handle the money 
and he agreed to do so, that he was in sole charge of what was paid out, 
and that when he paid a particular carrier it was impossible to tell whose 
money was being applied (Tr. 161, 162, 163, 166-167). 

The Examiner's decision does not mention this evidence but contains 
findings that the charterer "trusted Friedman, as a travel agent,'to ar- 
range the charters it planned and to apply to those charters the funds re- 
mitted to him" (Tr. 649) and that "Unquestionably the charterer reposed 
trust in the travel agent and the latter was the agent and eenetary of the 
charterer" (Tr. 651). The Examiner, whose decision was adopted by the Board, 
attached no significance thereto. In the first instance, the Roca dis- 
counted this relationship by finding that the Study Group had reached no 
private understanding with Friedman (Tr. 649), clearly contrary to the 
testimony of Mr. and Mrs. Friedman (supra). In the other instance (fr. 651), 


the Examiner, in effect, disregarded the fact that Friedman was the agent 


| 
and fiduciary of the charterer, because he concluded, on the basis of 
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inferences, assumptions, and implications that Friedman was Petitioner's 

agent for collection, despite a clear absence of any evidence of any witnesses, 
including those of Respondent, that anyone so regarded Friedman or that, par- 
ticularly Friedman and Mrs. Friedman so acted or believed. . 

The Examiner's decision below fails even to refer to the specific evi- 
dence, clear, uncontradicted and determinative as it is, as to the purpose, 
intent and understanding of Mrs. Friedman in turning over to her husband 
large sums of money for a numer of charters and purposes far in excess of the 
price of the one charter here involved, or as to Mr. Friedman's own under- 
standing of his role in handling the money. The Respondent's brief, including 
its "restatement of the case" also ignores this direct evidence of its own 
witnesses, upon which it mst rely and by which it is bound. 

Respondent states its position as follows: (Res. Br. 19-20) 

"The parties have acted inconsistently with any 

theory other than thet Friedman was in fact authorized 

by Capitol to receive payment from the Study Group in 

his own name and that Friedman was Capitol's agent for 

collection of the charter price. The conclusion is 

compelled that the limited collection agency was proacenect 

by the conduct of the parties to embrace an authorization 

to Friedman by Capitol to collect from the Study Group in |. 

his own name and to transmit such receipts to Capitol by 

his own checks.” 

It is submitted, however, that any characterization of Friedman as the 
collection agent of Petitioner does violence to the facts of record, is based 
on unproven speculation, and finds no support in the law. 

When the whole matter is viewed against the facts of record, it is be- 
yond dispute that Friedman began and ended his activities as the general agent 
for the Study Group. The following unchallenged evidence of Mrs. Friedman 
makes this crystal clear. It is to be noted that the Examiner either totally 
ignored these matters or passed them off as of little significance. 


Mrs. Friedman, the wife of Michael Friedman, was on the Flight Com- 


mittee of the Study Group prior to its incorporation in November 1964 when 
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inferences, assumptions, and implications that Friedman was Petitioner's 

agent for collection, despite a clear absence of any evidence of any witnesses, 
including those of Respondent, that anyone so regarded Friedman or that, par- 
ticularly Friedman and Mrs. Friedman so acted or believed. 

The Examiner's decision below fails even to refer to the specific evi- 
dence, clear, uncontradicted and determinative as it is, as to the purpose, 
intent and understanding of Mrs. Friedman in turning over to her husband 
large sums of money for a numer of charters and purposes far in excess of the 
price of the one charter here involved, or as to Mr. Friedman's own under- 
standing of his role in handling the money. The Respondent's brief, including 
its “restatement of the case" also ignores this direct evidence of its own 


witnesses, upon which it mst rely and by which it is bound. 


Respondent states its position as follows: (Res. Br. 19-20) 


"The parties have acted inconsistently with any 

theory other than that Friedman was in fact authorized 

by Capitol to receive payment from the Study Group in 

his own name and thet Friedman was Capitol's agent for 

collection of the charter price. The conclusion is 

compelled that the limited collection agency was broadened 

by the conduct of the parties to embrace an authorization 

to Friedman by Capitol to collect from the Study Group in 

his own name and to transmit such receipts to Capitol by 

his own checks.” 

It is submitted, however, that any characterization of Friedman as the 
collection agent of Petitioner does violence to the facts of record, is based 
on unproven speculation, and finds no support in the law. 

When the whole matter is viewed against the facts of record, it is be- 
yond dispute that Friedman began and ended his activities as the general agent 
for the Study Group. The following unchallenged evidence of Mrs. Friedman 
makes this crystal clear. It is to be noted that the Examiner either totally 
ignored these matters or passed them off as of little significance. 

Mrs. Friedman, the wife of Michael Friedman, was on the Flight Com- 


mittee of the Study Group prior to its incorporation in November 1964 when 
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the Study Group was incorporated (Tr. 49-50). She also may have served as 
Treasurer in 1963 (Tr. 116). Her husband arranged for the incorporation 
through a lawyer she never met (Tr. 105). The Study Group was located in her 
home (Tr. 115). | 

Mrs. Friedman spent most of her working time in connection with her 
duties as a teacher and did not have sufficient time to negotiate with air- 


lines (Tr. 112) and used her husband Michael Friedman, since early 1964, for 


all the Study Group's business in locating available airlines and making other 


arrangements for charter trips (Tr. 107-108). 

Payments from the money collected from charter participants were made 
by Mrs. Friedman to tour agencies directly or to airlines and to her husband 
for disbursement to airlines and for advertising and administrative expenses 
(Tr. 71-72). The payments to Friedman amounting to $217,873.88 pereen 
November 9, 1964 and May 19, 1965 covered a whole variety of purposes in- 
cluding payments for secretarial services, brochures and stamps, stationery. 

Mrs. Friedman testified that she funneled the money from the Study 
Group to her husband to make payments on behalf of the Study Group on various 
flights for various trips and various other purposes (Tr. 119), and that he 
had the power to allocate the moneys on behalf of the Study Group (ar. 120- 
121). She testified that when she paid her husband, she assumed that the 
moneys would be paid to the proper parties (Tr. 110-111); that she relied 
upon him and never distrusted him (Tr. 111); that he acted as her agent in 
paying moneys to various airlines (Tr. 111); that when a charter agreement 
was submitted, it was the result of work and services of Friedman on behalf 
of the charterer (Tr. 114); and that in having Friedman seek out various air- 
lines, negotiate the pricing, etc., it was done on behalf of the areerer 


(Tr. 116). 
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It is a necessary conclusion that Friedman was the general agent of 
the Study Group to implement its charter program before he became the limited 
agent of Petitioner for the one charter flight involved in this case. Yet 
the Examiner attributes no significance to the broad grant of authority which 
Friedman enjoyed with respect to all planned charters. Significantly, this 
evidence is not mentioned in Respondent's Brief. 

The importance of the foregoing evidence lies in this: when Friedman 
received the money from Mrs. Friedman, he received it as the money of the 
Study Group and was charged with the duty of paying for all the planned 
charters and related activities. Of this there can be no question. Re- 
spondent's position, however, is that sometime after the receipt of the 
monies;. Petitioner by virtue of its dealings with Friedman became the owner 
of the monies. In other words, some unidentifiable and unsegregated part of 
the monies which Friedman received as agent for the Study Group suddenly be- 
came Petitioner's funds without leaving Friedman's hands. 

How this came about is impossible to discern. Respondent's explana- 
tion is utterly simplistic. Seemingly, it contends that because Friedman was 
Petitioner's agent for limited purposes in connection with one charter in 


question, any dealings which Petitioner had with him must have been in his 


capacity as its agent and not as the general agent of the Study Group. This 


is not only an unrealistic attitude to adopt in analysing the relations of 
the parties, but it is basically unfair, without record support and legally 
incorrect. One searches the Examiner's findings in vain in an effort to 
find any weight given to Friedman's broad powers to act for the Study Group. 
It is quite easy to saddle Petitioner with liability if one is willing to 
ignore the relationship which existed between Friedman, his wife and the 


Study Group. Once that relationship is given its proper weight, however, 


Gis 


the only reasonable conclusion is that Petitioner did not overcharge the 
Study Group. Respondent's Brief states (p. 15, n. 7): 
"Capitol's creation of this relationship with 

Friedman was the single vital fact that made possible 

Capitol's subsequent extension of authority to Friedman 

and its ratification of his actions. It cannot be ignored." 

As noted above, what is ignored is the general agency of Friedman on 
behalf of the Study Group. Friedman himself never believed that his authority 
to act for Petitioner had been expanded by what transpired between them. He 
testified that he considered the money to belong to the Study Group and that 
he was "solely in charge" of how the monies were distributed and paid out. 
(tr. 162-163). He recognized fealty only to the Study Group, not to the 


Petitioner. 


If Friedman's receipt of money is attributable to a grant of authority 


from the Study Group, he could hardly be viewed as holding the money e€0 
instante upon receipt as a result of his alleged collection activities for 
Petitioner. Yet the Examiner found that Capitol was in "constructive receipt" 
of the monies Friedman was entrusted with by the Study Group. As elsewhere in 
the law the term "constructive" does not describe what actually happended in 
the physical order, but reflects a fictional treatment of facts to effectuate 
@ policy (Black's Law Dictionary, 4th ed. CONSTRUCTIVE). No overriding policy 
operates in this case to change the facts from what the Study Group thought 
they were to what the Examiner constructed them to be. Mrs Friedman's 
testimony in no way warrants a finding that she thought the Study Group was 
discharging its obligation to Petitioner by entrusting her husband with funds. 
On the contrary, she expected him as her agent to make actual eee (Tr. 
110-111). 
In view of the foregoing, the limited agency of Friedman to act for 
Capitol pales into insignificance. A form "agency agreement” was entered into 


with Friedman.(Tr. 410). This provided for a payment of a 5% commission to 
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Friedman, limited his authority, to "solicit and develop the charter 
traffic," required him to complete and transmit all documents required by 


the Civil Aeronautics Board and forbade him from accepting funds in Agent's 


2 
eee The clear thrust of the latter restriction was to prohibit the 


acceptance of funds as agent for Petitioner. 

As general agent of the Study Group for various charters, however, 
Friedman already had the authority to receive funds in his own name as agent 
for the charterer. And there was nothing Petitioner could do about it. Any 
conduct of Petitioner subsequent to the appointment of Friedman as its limited 
agent had no causal connection whatsoever with creating in him the right to 
receive funds in his own name. And since Friedman was the only person with 
whom Petitioner dealt with reference to the charter, he was the only person 
through whom the money could be extracted. Acceptance by Petitioner, there- 
fore, of Friedman's own checks and an extension of time to the Study Group 
through him cannot be used, in this context, to shift the risk of nonpayment 


from the charterer to the carrier. Nothing in the evidence indicates 


2/ Respondent's stress (Res. Br. 15 and 36) on the "agency agreement" over- 
looks the fact that it has been a historical requirement of the Board as 
an express condition on the operating authority granted, that supple- 
mental carriers, previously large irregular carriers, shall not accept 
any payment from or make any payment to any ticket agent except on the 
basis of a written bill and that each agreement between such carriers 
and ticket agents’ shall be reduced to writing and signed by all parties 
thereto. Sections 291.25 and 291.26 of the Board's Economic Regulations 
{14 CFR 291.25 and 14 CFR 291.26 quoted in the Appendix hereto. See 
also Section 208.3la of those Regulations (14 CFR 208.3la), as quoted in 
the Appendix hereto.] While Respondent (Res. Br. 2) also appears to 
place weight upon the operation of an agent agreement to enable the 
agent to solicit participants in charters, the provision cited (Res. 
Bre, De 2, fn. 2) became effective August 31, 1967. Prior to that date, 
Section 295.11 of the Board's Economic Regulations [1+ CFR 295.11] read: 


"A carrier shall not engage, directly or indirectly, in any 
solicitation of individuals (through personal contact, advertising, 
or otherwise) as distinguished from the solicitation of an organiza- 
tion for a charter trip." 


There is no evidence in this record of any solicitation of individual 
participants by Mr. Friedman or by Petitioner, or that the agency agree- 
ment was so intended. 
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Petitioner's assent to such a shift of risk, or that the chartering group so 
believed. ‘The only conclusion which can reasonably be drawn from the record 
is that Petitioner dealt with Friedman as the agent of the Study Group. 

The Examiner summarizes the evidence concerning the receipt by Peti- 
tioner of payments by Friedman as follows (fr. 635): | 

"No recapitulate, Capitol actually received and deposited | 

into its own account, as distinguished from Friedman's 

account, only three payments: ; 

the agency check dated January 11, 1965, for $ 5,281.00 


the agency check dated February 8, 1965, for 5,185.20! 
the Study Group's certified check (received 
2 


in June 1965) for 5,000.00; 
$35,466.20 


"Mitchell's acquiescence in these deviations from the 

terms of the agreements is chargeable to Capitol. Mitchell‘ 

was Capitol's responsible employee dealing, in the carrier’s 

behalf, directly with Friedman. Three checks from the agent 

Friedman payable to Capitol (of which two were paid and the 

third encountered a stop order) were deposited in Capitol's 

bank account and the debit notice arising on the stop order 

was sent by the bank directly to Capitol's office at Nashville." 

The fatal error in the Examiner's finding is his assumption that the 
acceptance of the first two checks operated as a consent by Petitioner to 
treat any amount received by Friedman either prior or subsequent thereto as 
the funds of Petitioner. There is no direct evidence to this effect and it 
cannot be inferred from the facts at hand. To construe the receipt of 
Friedman's own checks for part payment as a waiver of any claim against the 
Study Group for the remainder due defies logic and the record. Absent clear 
evidence to the contrary, the only significance to be attached to the receipt 
of these checks was simply that Petitioner accepted what money it could and 
when it could, and that it in fact dealt with Friedman as agent of the 


charterer. To go further and conclude that there was created an implied 


license in Friedman to collect on behalf of Petitioner thereafter at the risk 


of Petitioner is contrary to the clear course of dealings. 
The same may be said of any extensions of time for payment. Since 


Petitioner was dealing solely with Friedman as an agent for the Study Group, 
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it could only grant an extension of time to it through him. Moreover, an ex- 
tension of time to make payment clearly indicates that Petitioner was in- 
sisting upon actual payment and is not consistent with any theory that by 
accepting a few of Friedman's own checks, Petitioner was willing to treat any 
funds Friedman had at hand or would receive thereafter as actual payment to 
it. Yet the Examiner blends these two inconsistent matters to find a "con- 
structive receipt" by Petitioner. 

It follows from what has been said that there is no basis on the facts 
or in the law of agency, whether under the rubric of actual authority, -ap- 
parent authority or ratification, to find that Petitioner had been paid prior 
to the time it called the charter passengers together and told them about the 
plight in which it found itself. 

It is to be noted that the Government does not press its theory of 
liability to the ultimate. ‘The Examiner found that "Friedman had received 


from the Study Group in the form of checks allocated or allocable to the 


July 1/September 3 commitment, a total of $57,146.40." (fr. 630) Since this 


was in excess of the charter price, the offense was complete upon the last 
payment of this total to Friedman. If he were truly the carrier's agent for 
collection, then, at that time, there was an overcharge on Respondent's theory. 
But such a conclusion would have been untenable as the Examiner mst have 
known. What sort of a’ case for violation would the Government have had in such 
éircumstances, had Petitioner cancelled the flight? Could it have been proved 
that Petitioner refused to provide air transportation for which it had been 
paid in excess of its stated tariffs? To put the question is to answer it. 
Common sense rebels at any such conclusion. No less untenable is a finding of 
liability predicated upon the collection of $92.50 from each passenger by 
Petitioner who had no knowledge of what monies had been entrusted by the Study 


Group to the Group's general agent. 
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Petitioner not only had a general duty under Section 103(b) of the 
Act to collect the correct compensation, but a specific duty under Section 
295.14(e) [14 CFR 14(e)] to require full payment of the total charter price 
or the posting of a satisfactory bond for full payment prior to| the commence- 


ment of the air transportation. 


The Respondent's argument that there is some special responsibility 


placed upon an air carrier by the Federal Aviation Act with respect to the 
collection of transportation charges, especially when an agent is broker is 
involved (Res. Br. 23-24) is not apposite in the instant circumstances. 

Agents for charter groups in most cases, as here, eer the 
charterer. The so-called "agency agreement", as noted supra, Pee out of 
past and present requirements that agreements between supplensntal carriers 
and agents be in writing. The agreement is in essence an agreement to pay a 
commission or compensation in the nature of a "finder's fee." Such was the 
agreement here involved, which granted no continuing authority to Friedman, 
put was limited to the single flight out of hundreds operated by Petitioner. 
The charter contract placed the charterer on notice that payments were to be 
made to the carrier. However, it must be recognized that the travel agent 
here was the agent of the charterer, and the notice should have been suf- 
ficient to alert a reasonably prudent person to the fact that the agent was 
not authorized to collect for the carrier. The fact of the mace as the 
evidence shows, is that Friedman did not hold out nor did Mrs. Friedman at 
any time believe that he had authority to collect on behalf of the carrier, 
or received funds from her in any capacity other than as her agent. 

The Respondent's effort to rely on Standard Air Lines, Ines, Non- 
certificated Operations, 10 C.A.B. 486 (1949) is entirely misplaced. That 
case involved the question as to whether a carrier holding limited authority 
had held out to the general public that it operated regular individnelly 


ticketed services. The Board, in the face of a denial of the carrier of 
| 


= a. 


responsibility for representations of its own employees, related "agency" 
offices, and independent ticket agencies which held and sold the carrier's 
tickets, found that the carrier was responsible for representations by such 
persons as to the carrier's schedules. The Board found that the carrier had 
actual knowledge of the representations. 

While there is language in that case as cited by the Examiner (Tr. 650) 
to the effect that under regulatory statutes, a principal is generally charged 
with the responsibility for the acts of its agents and employees, even in 
situations in which there would perhaps be no liability for damages in a 
private law suit, it is clear from the context that the application of such 
liability only accrues as @ matter of public policy, where, in the absence 
thereof, the purpose of the regulatory statute would be defeated, 10 C.A.B. 
486, 494-5. 

The questions here before the Court do not involve any such over- 
riding public policy. The issue is a standard and clear-cut, although per- 
haps novel, question of the application of agency lew. In this regard, this 
issue does not involve any special expertise in 4 field of knowledge which 
courts do not possess and which mst be respected by the courts. It is a 
question of agency lew which the courts are particularly well equipped to 
resolve. 

In this regard, the transactions here involved have, as noted by Re- 
spondent, (Res. Br. 8, fn. 6) twice been the subject of court proceedings. In 
one proceeding, Friedman pleaded guilty and was convicted of larceny from the 
Study Group. In another contested civil proceeding, instituted by the 
Attorney General of the State of New York, Friedman, the Study Group, 

Mrs. Friedman and others were enjoined from engaging in charter activities 


in a fraudvlent and illegal manner, but the portion of the suit against 


Capitol was dismissed with costs to Capitol, as the Examiner noted (Tr. 640), 
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on the ground that there was no showing that Petitioner was in any respect 
connected with fraud or illegal acts or practices. | 

While these proceedings are not.determinative of the enforcement 
aspects of this proceeding or res judicata, two courts of the State of 
New York have found that the money in the possession of Friedman, = that 
of the Study Group and the charter participants, and not that of Petitioner 


herein. 
| 
II. THE RESPONDENT'S ATTEMPT TO DEMONSTRATE THAT THE EXAMINER'S 
DECISION IS SUPPORTED BY-SUBSTANTIAL EVIDENCE REVEALS THE) 
CONTRARY . 
Respondent, in meeting the "substantial evidence" issue, places sub- 
| 
stantial reliance and emphasis on the so-called "documentation" violation. 
Petitioner concedes that the documentation was not obtained due to the dis- 
appearance of the Friedmans,;. but contends that under the circumstances here 
involved, a cease and desist order was not warranted. 
This is clearly a derivative and subsidiary issue, which is discussed 
infra, and the Respondent's effort to rely thereon merely clouds the primary 


issue of whether Petitioner is guilty of an overcharge. 


As to the primary charge, Respondent (Res. Br. 32-38) consistently 


fails to make any substantial reference to the testimony of witnesses or 
exhibits and completely ignores the testimony of its own principal witnesses. 
Respondent cites repeatedly throughout its brief the conclusion that Friedman 
was the agent of Petitioner for purposes of receiving payment for the charter 
flight (Res. Br. 32), but its sole record citation for the fact is the 
"agency agreement" and clause 6 thereof which specifically prohibited 
Friedman from accepting payments for Petitioner in Agent's name. , 

Respondent (Res. Br. 33-34) cites record references to the effect 
that the participants had paid the Study Group their pro rata share of the 


contract price and testimony that Mrs. Friedman turned.over to Mr. Friedman 
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"a11 amounts collected by her other than those transmitted directly to 


3 
Capitol."— 


Even if these statements were correct, Respondent concedes (Res. Br. 
34, fn. 27) that the checks were offered to corroborate Mrs. Friedman's 
testimony of payment to Friedman, rather than for the purpose of demon- 
strating that particular payments were to be attributed to the particular 
flights involved. Thus, the evidence cited by Respondent in no way es- 


tablishes the purpose of the payments to Friedman. Tt is not enough, as 


alleged by Respondent, to know that Mrs. Friedman transmitted funds to 
Friedman in an amount gofficient "to cover the remainder of the tariff 
price" (Res. Br. 34). The fect of the matter is that Mrs. Friedman paid 
Mr. Friedman $217,873.88 for a-whole variety of purposes, including payments 
for secretarial services, brochures and stamps, stationery, cards, letter- 


heads, deposits on hotels, as well as payments to various airlines 


3/ The quoted statement is not completely accurate ‘based on the record refer- 
ences cited by Respondent. Mrse Friedman testified that payments were 

made to tour agencies "like UNITOURS" and so forth (Tr. 71-72), that there 
were payments to "the airlines” (fr. 72) as well as to Friedman. ‘The 42 
checks introduced as exhibits by Respondent in the Board hearing 
(tr. 463-504) are not consecutively numbered and range from No. 583 
through No. 788 and represent in the main only checks issued to the travel 
agency of her husband. There is no evidence except, as noted above, one 
check to Petitioner and one check to British Eagle (Tr. 83) as to whom the 
remainder of the ¢hecks were paid. Counsel for Respondent at the Board 
hearing, after objection by counsel for Petitioner, stated (Tr. 79): 


"Now, Mrs. Friedman testified that she collected or the 
study group collected payments for five charters for the 
summertime of 1965, and that she generally made payment for 
the charter price to Mr. Friedman, and also that she paid the 
payments for charter expenses to Mr. Friedman. 


"Now, presumably, well, she received all these moneys 4s 
they came in and she put them into the checking account, and 


presumably these were not allocated to specific accounts. 


"S39 the only reason that I am putting these checks into 
evidence is to show that she paid the bulk of the moneys that 
she collected from passengers of these flights to her husband, 
Mr. Friedman. 


"So it is necessary. to show the entire movement of money, 
I think, for clarity." (Emphasis Supplied) 
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(Tr. 463-504, 630). This is dbviously inconsistent with the Respondent's 
theory thet Mrs. Friedman made such payments to Friedman as agent for Peti- 
tioner. It is only consistent with Mrs. Friedman’s sworm best-imony, supra, 
thet her husband acted as her agent (Tr. 110-111, 114, 116, 119-121) . 

The remainder of the Respondent's effort to refute Petitioner's 
contention that the Examiner's conclusions with regard to the agency issue 
are not based upon substantial, probative and reliable evidence (Res. Bre 
35-38) mst fall, because Respondent is unable to cite any record support 
therefor and merely resorts to argument. 

The record evidence shows that Mrs. Friedman, according to Ss own. 
testimony did not have time to negotiate with airlines and used Hee husband 
for all the Study Group's business (Tr. 107-108, 112). However, the Examiner 
used that conclusion (Tr. 651-652), contrary to the evidence, as a basis for 
attaching liability to Petitioner as a "manifestation of suthority. in Friedman 


to collect as Capitol's agent and in Capitol's behalf." 


Respondent alleges that the Hearing Examiner “after weighing all the 


evidence" determined that Friedman could properly be considered Petitioner's 
agent for collection of the charter price and that Petitioner mst bear the 
responsibility for loss (Res. Br. 36) without reference or citation of any 
direct supporting evidence. This is a classic example of the very type of 
administrative error which led to a Congressional mandate, recognized by the 
Supreme Court in Universal Camera Corp. v. National Labor Relations Board, 
340 U.S. 474 (1951) for greater responsibility of the courts in reviewing 
administrative decisions. The contention of Respondent, based on thet case, 
that the Court should not substitute its judgment for that of the Board 
(Res. Br. 36) begs the question in this case where there is no supporting 
direct evidence. For in Universal Camera Corp., supra, the Supreme Court 


stated, immediately following the statement paraphrased by Respondent, that: 


=> — 


"Congress has merely made it clear that a reviewing court ~. 

is not barred from setting aside a Board decision when it can- 

not conscientiously find that the evidence supporting that de- 

cision is substantial, when viewed in the light that the record 

in its entirety furnishes, including-the body of evidence 

opposed to the Board's view." (340 U.S. 474, 488) 

The Respondent here does not cite evidence to support the Examiner's 
conclusions and would apparently urge the court to ignore the evidence con- 
trary to those conclusions. The Board cannot hypothesize that Petitioner 
"knew or should have known" (Res. Br. 37) without any evidence that it did 
in fact know and in the face of a record which demonstrates that it did not 
know. Nor can the Board or its Hearing Examiner hypothesize that Mrs. Fried- 
man and through her, the Study Group, "relied on Capitol's acquiescence” 
(Res. Br. 37) when the testimony of Mrs. Friedman, the Respondent's own 
witness shows absolutely no such reliance, but rather the contrary. 

III. THE RESPONDENT'S ARGUMENTS DO NOT SUPPORT THE 
IMPOSITION OF A CEASE AND DESIST ORDER. 

The Respondent’s Brief cites a novel, and quite inappropriate predi- 
cate to support the cease and desist order. It cites argument of Petitioner's 
counsel on brief before this Court that no such order is necessary in the 
public interest, as its basis for upholding need for enforcement action 
(Res. Br. 39). 

Far more serious is the fact that Respondent appears to urge that 
Petitioner is at fault for not “attempting to confess and avoid its error," 
and because Petitioner does not "recognize its violations" (Res. Br. 40). 
In fact, Respondent states (Res. Br. 41): 

"Indeed, in the circumstances of the present case and 
petitioner's contentions, the issuance of a cease and 

desist order is especially appropriate.” 

It is submitted that denial of a violation of a statute is not grounds 
for imposition of a sanction. If such is the basis for the Board's action, 


then the imposition of the order is clearly a violation of due process and 


contrary to the public interest. 
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It is submitted that denial of a violation of a statute is not grounds 
for imposition of a sanction. If such is the basis for the Board's action, 


then the imposition of the order is clearly a violation of due process and 


contrary to the public interest. 

Indeed, Respondent's Brief is devoid of any showing that the -imposi- 
tion of a cease and desist order is supported by any. substantial evidence or 
related to any public interest considerations. | 

Obviously, Petitioner was in a dilemma. It had not received its full 
tariff price. Mrs. Friedman had disappeared at the same time as her husband 
(Tr. 330, 361). Petitioner's telegram to the charter participants requested 
appearance of officers of the Study Group (Tr. 526). There is no evidence 
that there were any other officers of the chartering group, except Spain Se? 
Mrs. Friedman. : 

Petitioner consulted experienced counsel who advised that Petitioner 
must collect its full tariff price before operating the flight and so advised 
the participants (Tr. 384, 285-286, 310). Not to have operated the flight 
when the members of the group requested it be operated and offered to make up 
the deficit (Tr. 386) and in the face of kmown long-standing Board policy 
against stranding passengers, and at least silent pressure by law enforcement 
officials of the State (Tr. 249) would have been sheer defiance of over- 
riding public interests. (See former Regulation Policy Statement No. 13, 
adopted May 14, 1962, effective May 18, 1962, Section 399.37 of ‘the Board's 


Economic Regulations, 14 CFR 399.37, now incorporated as Sections 295.1%(b), 


(c) and (ad) of the Board's Economic Regulations [14 CFR 295.16(b) , (c) and 
(a)]). | 


The Respondent itself concedes that at least on certain aspects of the 
agency question involved herein, few cases have been decided on the precise 
question and it has been suggested that the existing cases are of little 


precedential value (Res. Br. 29). Petitioner's action, on the advice of 


avec 


counsel, to collect the deficit from the charter participants was an effort 
to comply with the requirements of its tariff and of Part 295. The record 
shows that Petitioner made diligent efforts to collect full payment on the 
charter flight (Tr. 415-421). ‘the conclusions of the Examiner and Respondent 
that Petitioner should have been more diligent and insisted upon payments in 
accordance with the terms of its contract is sheer speculation and argument 
after the fact. It is not a basis for a cease and desist order. 

Petitioner, acting upon the advice of counsel, exercised its best 
judgment to meet an umisual circumstance of a sui generis nature. There is 
no evidence in this record upon which Respondent can argue, either from past 
course of conduct or with respect to the future, that a cease and desist 
order is required evolving from the instant circumstances. 

It is noted that the Respondent rests a considerable portion of its 
justification for the issuance of a cease and desist order upon the so-called 
“aocumentation violation" (Res. Br. 31-32, 39). This is essentially a de- 
rivative and subsidiary issue. While Respondent argues that Petitioner's 
characterization of the documentation requirements rests on a misconception 
(Res. Br. 31-32) the statement (Pet. Br. 38) is a direct quote from the 
Initial Decision of the Examiner (Tr. 622-623). In addition, it mst be noted 


that the cases cited by Respondent in support of the proposition that the 


violation per se is sufficient to warrant a cease and desist order (Res. 


Br. 32) involve activities performed without a license. 

The documentation requirements are not a matter of basic operating 
authority but subsidiary requirements to aid in the carrying out of the 
purposes of Part 2956 

Petitioner does not content, as Respondent imputes, for the right to 
determine when it may commit a violation. The contentions of Petitioner and 
the counter response of the Respondent mst be evaluated in the context of 


the circumstances. On the eve of the flight, the President and the agent of 
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the charterer had disappeared. Petitioner could not obtein the Sin 
as a practical matter, since the actual documentation required could only be 
provided by the agent and/or the President of the chartering organization. 
Petitioner did the best it could in the circumstances by obtaining a list of 
the passengers, and, based upon its knowledge of the chartervorthiness of the 
group, elected to operate the flight rather than cancel and dissppoint over 
150 passengers. | 

In view of the fact that this involves ea single instance, Rothe series 
of recurring omissions, and in the absence of any indication in this record 
of any disposition by Petitioner to avoid the documentation requirements in 
the future, it mst be concluded that the cease and desist order with respect 
to the documentation count is completely unjustified. There is no warrant 
for the Respondent, as an alternative to a more realistic basis for sup- 
porting the cease and desist order, to argue that same is required to insure 
compliance by Petitioner because of the fact alone of the argument presented 
in the Brief of Petitioner's counsel, in this Court or because of the fact 
of Petitioner's prosecution of its defense to the enforcement action. 

Petitioner on brief in this Court argued, based upon past history of 
Board policy on screening charters and against stranding passengers: » that no 
public interest would be served by the issuance of a cease and desist order 
under the circumstances here involved. The construction placed by Respondent 
(Res. Br. 39-41) is entirely unwarranted. As pointed out above, the carrier 
was faced by the dilemma of canceling the flight and stranding passengers 
because of lack of documents due to circumstances beyond its control, or 

| 


taking action at its own risk should later review disclose that there was 


some defect in the charterworthiness of the group. The instant position-of 


Respondent that the Petitioner should have canceled the flight and stranded 
the passengers is clearly contrary to past Board policy and contrary to the 


public interest as set forth in Petitioner's Brief (Pet. Br. 36-42). 
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The argument of Respondent that the issue as to scope and undue 
breadth of the order is not open for consideration by this Court is clearly 
without merit. Under the Board's rules for filing petitions for discre- 
tionary review (Pet. Br. 43), the grounds therefor are substantially limited. 
Persons seeking such review are not authorized to raise every objection to 
an Initial Decision. Petitioner, however, did in fact clearly raise the 
issue of whether any cease and desist order should be issued against it in 
this proceeding, -and that the grounds alleged by the Examiner was not an 
appropriate basis for the sanction (fr. 672-673). This clearly raised the 
issue as to whether the cease and desist order recommended by the Examiner 
should be modified. 

The Respondent has not adverted to any finding by the Examiner that 
there was likelihood of recurrence of the violations. The cases cited by 
the Respondent (Res. Br. 41) relate to continuing practices and are in- 
apposite here. All the cases involve continuing practices which were dis- 
continued only during investigation. It is noted, however, that in Country 
Tweed, Inc. v- Federal Trade Commission, 326 F.2d 14+ (CA-2, 1964), the 
court condemed sweeping language in a cease and desist order and found that 
cessation of the offending activity, with the likelihood that the petitioner 
will not again resume it or a related activity, has been one factor which 
courts have considered in limiting broad agency orders. ‘The offending broad 
language was stricken from the order. As pointed out in Petitioner's Brief 
(Pet. Br. 37-38) there mst be some relation between the facts found and the 
breadth of the order. The discretion to be applied by. the Board mist be @ 
reasoned discretion, based upon all the facts and circumstances. The cases 
cited by the Respondent confirm that the order must have a reasonable rela- 


tionship to the unlawful practices found to exist. 


In Shulman, Inc., Enforcement Proceeding, 30 C.A.B- 216 (1959), which 


involved numerous and widespread violations, the Board specifically found 
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that the Federal Aviation Act does not make it mandatory upon the Board to 
issue cease and desist orders whenever it finds that violations of the Act 
have occurred. The Board clearly stated its opinion that the issuance of a 
cease and desist order depends upon public interest considerations in the 
light of the facts and circumstances of the individual case (30 CAB. 216, 
220). Clearly neither the Examiner nor the Respondent in its Brief have 


pointed to any public interest considerations, which warrants the issuance 


of a cease and desist order under the circumstances here involved. 


IV. ‘THE BOARD ERRED IN DECLINING TO REVIEW 
THE INITIAL DECISION. 


Respondent argues that the Board did not in fact decline to review 
the Examiner's decision in this case, but considered the sere of the 
case together with "Petitioner's allegations of error" and determined that 
further argument was unnecessary because it agreed with the initial de=- 
cision (Pet. Br. 46, fn. 39, 48). ‘The Respondent's Brief further takes the 
position that the standards set forth in Rule 302.28(a)(2) [24 CER 302 .28(a) 
(2)] are binding only on the person seeking discretionary review and are not 
binding on the Board. In other words, the Respondent argues that the regu- 
lation in question is not binding upon the Board, contrary to the long- 
standing proposition that administrative agencies are bound by their ‘own 
rules. As pointed out in Petitioner's Brief (Pet. Br. 43), the authority 
from which this procedure is derived, Reorganization Plan No. 3 of 1961, 

75 Stat. 837, 49 USC 1324, requires “the Board to prescribe ales for such 
review and such provision is binding upon the Board as well as the party 
seeking such review. | 

The petition for discretionary review specifically pointed out -to the 
Board that the initial decision omitted reference to the most crucial and 
determinative facts adduced by the principal witnesses by the Bureeu of 


Enforcement, as to the intent of Mr. and Mrs. Friedman in their dealings. 
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It also pointed out that the instant proceeding was a matter of first. in- 
pression before the Board involving far-reaching implications as to adminis- 
tration of charter contracts with possible far-reaching impact upon all air 
carriers engaged in commercial operations as well as imposition upon air 
carriers not imposed by ordinary commercial law and not contained in any 
regulation, rule or requirement of the Board (Tr. 666-67). In addition, 

as noted above, Petitioner pointed out that the imposition of the sanction 
of a cease and desist order under the circumstances here involved related to 
Board policy and discretion which in this instance should be exercised by 
the Board itself. 

The Respondent's attempt to equate the right to review to reconsidera- 
tion (Res. Br. 47) or rehearing (Res. Br. 48, fn. 42) is not meaningful. 
Having met the standards for review, which are binding upon the Board, the 
Petitioner was entitled as a matter of right to have the opportunity. beyond 
the limited form of a petition for review, to meet the issues in the case, 
and to document the errors committed by the Examiner, with right to written 
and oral argument before the Board. If, in fact, as Respondent alleges, 
the Board actually considered and decided this proceeding, based solely on 
the limited scope afforded by Petitioner's petition for discretionary re- 
view, as alleged by Respondent (Res. Br. 46, fn. 39), instead of on the whole 
record, Petitioner was! deprived of substantial rights including the exercise 
of discretion by the Board. 


However, the Board having declined to review this proceeding and 


since the matters of agency law, substantial evidence and burden of proof, 


do not involve agency expertise, such matters having been fully litigated in 
this Court should be resolved by this Court. Thus, Respondent's request 
that the order should be remanded to the Board for correction if found de- 


ficient should be so remanded only with appropriate guidance and excision 
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of those parts of the order found by this Court not to be sustained as & 


matter of burden of proof, substantial evidence or in accordance with the 


law. 


Respectfully submitted, 


/s/ Theodore I. Seamon 
Theodore I. Seamon 


Attorney for 
Petitioner 


December 28, 1967 


APPENDIX A 


Relevant excerpts from the Civil Aeronautics Board Regulations: 


PART 208 -- TERMS, CONDITIONS AND LIMITATIONS OF CERTIFICATES 
TO ENGAGE IN SUPPLEMENTAL ATR TRANSPORTATION 


Subpart A -- General Provisions 
KKK KKHKEKHK KKH 
Section 208.3la (14 C.F.R. 208.3la) -- Written agreements with ticket 
Bach agreement between 2 supplemental air carrier and any ticket or 
cargo agent shall be reduced to writing and signed by all the parties thereto, 
if it relates to any of the following subjects: 
(a) The furnishing of persons or property for transportation; 
(o) The arranging for flights for the accommodation of persons or 
property; 
(c) The solicitation or generation of passenger or cargo traffic to 
be transported; 
(a) The charter or lease of aircraft. 
KR KKK KHKKRK KEKE 


PART 291 -- CLASSIFICATION AND CONTINUED EXEMPTION OF LARGE 
IRREGULAR ATR CARRIERS 


KHEHKKKKRHRKKH HEX * 


Section 291.25 (14 C.F-R. 291.25) -- Large irregular carriers; con- 


a@itions on operating authority; payments to or from ticket agents. 

As an express condition on the operating authority granted by this 
Part and the letters of registration issued hereunder, no large irregular 
air carrier shall accept payment from or make payment to any ticket agent 
furnishing passengers or groups of passengers for transportation by air ex- 
cept on the basis of a written bill, invoice, or other written statement 
showing: 

(a) The information specified in §291.24 contained in tickets sold 


to passengers furnished by such ticket agent; 
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(>) The amount of commission or other consideration paid to: or re- 
tained by, such ticket agent in return for services rendered in ouneseion 
with the furnishing of transportation, including payment, allowance » Or_re= 
imbursement for cash advances for crew expenses, flight expenses ; communi= 
cation services, advertising or any other service. [Former § 291.25 re- 
designated as § 291.32, and present § 291.25 added by. Amendment No. 2, 


effective December 10, 1949, 14 F.R. 6807.] 


Section 291.26 (14 C.F.R. 291.26) -- Large irregular air carriers 3 
conditions on operating authority -- Agreements with ticket vein. 

As express conditions on the operating authority granted by this Part 
and the letters of registration issued hereunder: | 

(a) Each agreement between a large irregular carrier and any ticket 
agent shall be reduced to writing and signed by all the parties thereto » she 
it relates to any of the following subjects: | 

(1) The furnishing of persons or groups of persons for transpor= 


tation, 


(2) The arranging for flights for the accommodation of passengers 


or groups of passengers, 
(3) The solicitation or generation of passenger traffic to be 
transported by a large irregular carrier, or | 
(4) The charter or lease of aircraft. 
(b) No large irregular carrier shall make or mintain any agreement 5 
or participate in any arrangement, with or involving any ticket agent or air 
carrier with respect to the conduct or holding out of air transportation 


services by such carrier individually or by such carrier in combination, 


conjunction, or collaboration with another air carrier or carriers, where 
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the collective air transportation service so agreed upon or arranged would, 


if conducted by a single carrier, take it out of the classification of an 
irregular air carrier as set forth in this part. [Former § 291.26 ‘re- 
designated as § 291.33, and present § 291.26 added by Amendment Wo. 2, 
effective December 10, 1949, 14 F.R. 6807] 


